5/21/69
First Supplement to Memorandum 69-68
Subject: Study 65 - Inverse Condemnation (Losses Caused by Highwaey and
Street Improvements)

Attached to this supplement is background reading material that is
pertinent to the problem of compensation for losses caused by highway and
street improvements and also pertinent to the subject of compensation in
eminent domain proceedings., The meterial hss been selected with some care
end all of it is considered to be valuable background for discussion of
Memorandum 69-68 and for future discussions of inverse condemnaticn end
eminent domgin. The material is a portion of some material that wes
distributed for background reading during 1967. We do not plan to discuss
the material as such at the meeting, but the information contained in the
material will be of substantial assistance to you in making decisions in
- the inverse. condemnation and eminent domain studies,

The material attached consists of the following:

(1) Green,pages - Extract from Report of Eminent Domain Revision
Commission of New Jersey (recommendstions were not epacted in New Jersey
as far as we koow).

(2) Buff pages - BExtract from Spater, Noise and the Law

(3) Pink peges - Extract--Note from Virginis Law Review

{4) Gold pages - Vetoed Connecticut bill and veto message

(5) White pages - Extract--Report of British Columbia Royal Commission
on Expropriation

(6} Blue pages -~ Extract from panel discussion on "Expropriation

Procedure and Compensation,"

ol



- . - ™

(7) Pink peges - Selected portions of law review article on "The
Determination of Benefits in Land Acquisition.”

(8) Blue pages - Remainder Parcels

{9) Gold pages - Land Acquisition 1963 Reports (cne report on
Community effects of remainder parcel valuation).

(10) White pages - An Evalustion of Partial Taking of Property for
Right-of-Way

. {11) Kanner's ccument on "Just How Just is Just Compensation®
{previounly distributed).

There is a great deal more background material ve could provide,
However, we have attempted to .select porticns of material that present o
point of view or provide backgrouwnd information that will be of value. A

- careful reading of the materials will give you genaral infoarmation on.
matters that we will develop in more deteil as we get into particular
‘aspects of the eminent domain and inverse candemnation studies. Despite
the fact that the materials are broader than the subject matter of
Memorandum 63-68, it 1s-my hope that, at the meeting, we can restrict our
discussion to the particular problem deslt with in Msmorendum 69-68.

Respectfully submitted,

. John H. DeMoully
) Executive Secretery
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EXTRACT

Report of the Eminent Domain Revision Commission of New Jersey
{April 15, 1965)
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ARTICLE VI

Elements Which Should be Considered in Fixing
Compensation

C In the absence of any constiiutional definition of **just
compensation’’ (and there is none), the determination
thereof is 2 judicial function which is said to be sufficiently
elastic to adjust itself to the social needs of the fimes as
they may change from generation fo generation. City of
Trenton v. Lenzner (17). . !

The mere fact that principles of law respecting sach com-
pensation have been recognized over a long space of fime,
is no reason for continued adherence thereto, if the reasons
for their adopiion 1o longer exist. This thought has been
well expressed in the opinion of our Supreme Court, in
State v. Pennsylvania Railroad Co. (18), as follows:

“Mhe prineiple espoused by these cases has stood for
over 100 years. Mere antiquity, however, will no{ save
it from the onslanghis being made if it is ctherwise
barren of reasgp or logie, equity or justice. Time alone
will not suffice to cavse its re-embracement. On the
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other hiand, a firmly fixed and well scttled rule shonld
uot be ciranged unless it is proved ervoneous or, under
preseni-day econditions, no longer swstains the basie
principle of law and justice which originally evoked
it-!!

The eases of Stafe v. Gorga (21), City of Trenton v, Lenz-
ner (17}, State v. Gullant (22), and State v. Burnett (6),
are indieative of the awarencss of our courts that the basis
of just compensation is subjeet to ehange and modification
whenever the faets and eirennmstanees warrant. Such modi-
fications are not rapid however and are achieved only after
long and expensive litigation. These rosults counld and
should be effeeted more promptly through legislative enact-
ment.

C " 1Inthe case of U. 8. v. Miller (23), it is stated:

“The Fifth Amendment of the Constituiion provides
that privaie property shall not be taken for public nse
without just compensation. Such compensation meana
the fuil and perfect equivalent in money for the prop-
erty taken. The owner is to be put in as geod position
pecuniarily as he would have occupied if his property
had uof been taken.”’

This is a restatement of the rule enunicated in Mononga-
hela Navigalion Co.v. 1. 8. (24),

This principle is again stated in State v. Burnett (6) at
288, where our eonrt points out that although such phrase-
ology is “‘a terra which speaks more of total indemnity’?,

few * ¢ the constitutional requirement is satisfied by a
sum of money which fairly represents the transferable
value of the property in the market place. Olson v.
Usnited Stales, 202 U, 8. 246, 255 * * * Kimboll Lowndry
Co. v, Unifed States, 3387, 8.1 * * *. We deal, then,
in most valuation problems, in an evidential construe-
tion of a hypothetienl sale between a willing and un-
eoerced seller and a like-minded buyer.?”
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As was pointed cot in City of Trenten v. Lenzner {17} at
476

“\While it has been pointed out that these concepts are
somewhal judefinite, it may well be that their ilexibility
is the very ihing wldeh will best sexve Lo altain the goul
in eminent doymain proceedings of *justice and iudem-
nity in each particular ease.” ”’

Nobwilhstanding the foregoing equitable, fair and ideal-
ist priveciples, the cold hard facts are that the practical
application {hereof in many cases does ot afford the full
and perfect equivalent for the property faken and the
owner is not placed in as good position pecumarily as he
would have oceupied if his property had not been taken.

The items of non-compensalble Iosses with respect to whieh
most frequent complaints are made are discussed below:

Moving Expenses

The taking of properiy requires the vacaiion thereof by
its occupants, both owners and tenants. This involves the
cost of removal of fnrniture, fixtures, machinery and equip-
ment, and 1he re-instailution thereof in a new location. In-
cidental thereto is the damage done to such equipment as a
restlt of dismantling and reconstraction.

Until recently, these iemns were held to be non-compens-
able items. Iowever, Federal Aid Highway Act (Title 23,
Sec. 133, U. 8. C.) has now anthorized relocation assistanece
when such payments were anthorized and made by state
agencies wnder state statules. The maximum allowed is
$200 for expenses of an individual and his family and $3,000
for a business. By P.L. 1962, Chap. 221, the Slate Highway
Commissioner was authorized to pay such suma. Other
ageneies are not anthorized to make any payments what-
spever for such costs, and henee do not do so. Newark v.
Cook (B) and City of Trenton v. Lenzner (17).
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'fhe Federal Housing and Redevelopment Agencies are
also authorized tv make such payments in corneetion with
their projeets. (Title 42, U. 8. C. A. 1450, et seg. as
amended, and regulations issued thereunder). These stat-
utes aud regulations permit payment of money expenses of

$206 to a family and up to $25,000 for businesses moving

within an area of 100 miles,

'Fhere appears to be no logical reason why owners whose
lands are taken by agencies subsidized by federal fonds
<hould reeeive eompensation for relocation expenses while
owners whose lands are taken by other agencies, financed
by sale of securities 1o the publie, are not similarly paid.
In both instances, the owner suffers the same loss, and the
Commission feels that uniform compensation should be
paid therefor.

Our eases lave held that such relocation items are not
compensable as sueh. Newark v. Cook, supra (8), City of
Trenton v. Lenzuer (17) supre, State v, Gullant (22) supra.
In State v. Gallent (22) deeided July 7, 1964, the looms used
in the owner’s fabrie weaving business could be moved only
at great physical risk and at an expense of about 80% of
its cost. Recognizing that such losses were not compensable
as independent ilems, the court adopted a rale which may
grant the owner relief in another manner. It permitied
proof of the value of the real property, both with and with-
out the cquipment, and direeted that the compensation paid
should relloct any enhanced value of the property caused by
the fact that the equipmeni was located and ready for use
therein.

This, however, does not meet the problem of the mer-
chant whose land is not affeeted by the installation therein
of his store fixtures, but who nevertheless suffers a genuine
Joss caused by the necessity of removal. Nor does it satisfy
the merchant or manufactarer who is a tenant in the prop-
erty.

The Commission therefore, recommends that there be
included in the amount of just compensation, the attual
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cost of moving wnd the re-installing maehinery equipment,
farniture wnd fxtnres within a vadius of 25 niifes, with a
limit of $2350 per family in enses of residentiai moving
and 15000 ju eases of displaced businesses or non-profit
organizations {churehes wud the Hke). e altention of the
Jegislature and pubdic is ealicd (o he faat ihat in some
Instances, these lmitalions eould be nnfair. A manufac-
turer receiving $13000 fo compensate him for $75000
moving eost would be paid only 20% of its cost, hul an-
other coneern inewrring a cost of $15000 would be paid
in full. The legisluture might eonsider some other stand-
ard of eompensation.

These payments (in addition to compensufion for prop-
erty taken} should e made fo the oceupants of the prop-
erty who incor the expenditure, whose right to OCERPANEY
expire more than 3 yeurs after the taking daia. The Tact
that a lease may bar a tenaut from participating in an
award {o his landlord, should not bar him from 1his com-
pensation, payabie Iy the condenmor directly to him.

Business lLosses

Objection to the inclusion of this item has been made by
some members.

The owner of a thriving business, developed after years
of toil aud effort, located on properfy taken for public use,
may bave his business tolally destroyed, bat will receive
ne independent compensation for his loss of good will, in-
come, or profits, resnlting from the taking; nor will hie be
compensated for the loss of and interference with his busi-
ness while the pubhlic improvements are being made. The
authorities on this subject are collected in the Lenzner case
(17).

Various reasons are assigned for this omission:—his
land, and not his bushiess has been taken; he ean move his
business elsewhere; his profits and good will result from
his personal neumen and skill rather than the location of
his property; no statntory anthority exists authorizing



3

compensation; damages are speculative and subject to ex-
aggerntion; unproveanent costs wonld increase substantial-
ly the cost of acguisition, and other rcasons, Siafe v. Gal-
lant (22) supra.

What is generally overlecked, however, i3 that if the
owner of the busines: dies, the state finds no diffienlty in
valuing and taxing his Lusiness good will, and many of
the reasons for not eompensating him for his loss in emi-
nent demain proccedings, vanish into thin air,

This injustice in eminent domain cases, and the necessity
for remedy thercof, has found expression in our eourts and
_ the legislatures of sister states. City of Trenton v. Lenzner
{17) at 477, our Supreme Court has recognized:

sew > ® the foregoing principles [lack of compensability
for business losses] wmay operate harshly in denying
to landowners reasonable compensation for their ae-
taal loss vesnlling from the taking of their property;
and although varying justifying theories may be found
in the jwlieial opinions, they seem far from com-
pelling. * * * More significant is the increasing tend-
ency displayed in recent cases of giving fair and
weighty eonsideration {o the consequential loss of busi-
ness as an element of the compensation rightly due to
the owner.”’

Some measure of relief, though slight indeed, has been
afforded by permifting proof of business profits to estab-
Jish that the property being taken is being put to its highest
and best use, (Housing Auwthority of City of Bridgeport v,
Lustig (25); to support the market value of land ocenpied
by a gasoline station (State v. Hudson Uircle Service Cen-
ter, Ine, (26); and State v. Williams (27); and to sup-
port value of land used for parking purpeses, Cify of Tren
ton v. Lenzner, stipra (7).

On this subject, see enlightening editorial in the 87 N. J.
L.J. 68 (Jaunary 30, 1964), and an article in 67 Yale Law
Journal, p. 61 {1957).
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Some members of the, Commission feel that the inter-
ference with snd destroction of 2 business as a rvesult of a

condemnation faking is a loss which entfitles the owner to

compenzation and that the chactment of a statuie to that
effect is necessary snd proper. Others regard the matter
debatable,

If this loss is to be compensable, the compensation should
be Iimited to a loss of profits for one year {(based upon
mathematical average of profits for the three years pre-
ceding). Federal tax returns shall be evidential in sup-
port and defense of the claim, and failure to exhibit the
returr; shall bar the claim. In Penusylvania (under a
broader copstitutional requivement of just compensation)
the eompensation is arbitrarily measured hy the equivalent
of the rental value of the business premises for a period
not to exeeed 24 months {Pennsylvania Statute, P.L. 1964,
Act 6, par. G09.)

However, the views of the respective Commissioners are
highly divergent on this phase of the Report and there-
fore 1o specific recornmendsation is made.

Conseguential Damages .

Consequential damages is the {erm applied to damages
sustained by an owner of property as a result of a taking,
notwithstanding that no part of his land is actually taken.
Such damages are for the most part not compensable in
New Jersey, or elsewhere. A glering example is, H. F.
Sommer v. State Highway Comm, (28), in whick light and
air was shut off from a factory by & high embankment, no
part of which was located on the owner’s property. No
compensafion was awarded. Another example is the shut-
ting off or interference with an existing access. Mueller v,
Stalte Highway Authority (29), recognizes that compensa-
tion for such interference should be made, Change of grades
of existing roads, injury to surface support and the like,
are other examples of consequential damages.
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If these ilems are to be eompensable, there it is our
apinion thai an owner shonld be paid compensation for
dumages resulling to his property within a limited area
(200 feel} of an improvemeni, resulting from change of
grade, permanent interference with aeeens, injury to sur-
face support, or vacation of streeis whether or not any
property of the owner is aetually taken, The views of the
Conmnissioners being divergent, no specific recommenda-
lion is made on the geueral ~ubjeet,

Benefits Resulting from Taking

In cases of partial takings, the remaining land frequent-
ty beuelils from the improvement. Qur present Eminent
Domauin Aet eontaina no provision for reflecting this bene-
fit in the calulation of compensation, exeept in the limited
sitnation where an assessment is to be levied, in which case,
it may be set off agninst any award rendered (R.S. 20:1-
33). Our eascs have unifornly held that general benefits
may not be considered to rednee damages which an indi-
vidual owner will sustain from the taking of a portion of
his property. Ridgewood v. Sreel Investment Corp, {30)
and cases collected therein. The Jaw is reviewed in an arti-
cle by Walter Goldberg, Bsq., 82 N. J. L. J. 273 (May 28,
18593,

it is our recommendation that in eases of partial taking,
speeial benchits (the fmmediatc peeulinr benefils acereing
to {the remaining property as a resulf of the imprdvement],
shall be considered in determining the value of or damage
to the remaining land. Such special benefits shall not how-
ever affect the compensation for the land aetually taken.
eneral henofits aceruing to the general area shall not be
eonsidered.

kmminence of Taking

The exient to which the value of property may be af-
feeted both {averably and adversely, by public announee-
ments of o proposed faking thereof has heen discussed
under Article V and is therefore, not repeated in detail. ¥
is mentioned here because it is an element which should be
considered in fixing compensation.
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ater, Noise and the Law, 53 Mich i. Hev. 1373, 1L Oh=1h10 {1565)

104 Michigan Law Review ~ 1 [vol. 68:1378

D. Two Recent State Court Decisions

And this brings uws to the recent decisions of two state courts
involving aviation noises: Thornburg v. Fort of Portlend’™ an
Qregon case decided in 1962, and Mertin v. Port of Seatile®® a
Washington cuse decided in 1964, In Oregon the constitution fol-
lows the federal pattern; in Washington the constitution is in
the broadened form, containing the words “taken or damaged.”
Despite the difference in constitutions, both of these states had
previously decided that damage from noise alone, in the absence
of negligence, did not consiitute a compensable injury® These
earlier decisions had invoived railways. However, when the courts
of Oregon and Washingion faced the issue of airway noise, the
earlier holdings were simply ignored. A four-to-three majority in
Oregon and a unanimous court in Washington held that the air-
way noise was a compensable injury. In each of the cases, per-
sons who alleged thar their property had been damaged by the noise
of aircraft not shown to have been negligently operated and which
did not pass over theli property were held 10 have yalid constitu-
tional claims. : :

In Tharnburg, the court decided that & “continuing and substan-
tial interference with the use snd enjoyment of propeity” is a taking,
and that the issue of whether it is substantial enough to permit re-
covery will be for the jury 1o determine ™ Smee the accepted defini-

v. Frontier Teiephone Co,* i85 MY, 486, 401, 79 WK, 716, 718 (1906): “The law regards
the empty space as if ¥ were 2 sold, inseparzble from ihe soil, and preiecn it from
hastile occepasien accordingly.”

119, 283 Que. 178, 576 P24 100 (1962).

120. 64 Wash. 2d 324, 581 P.2d 540 {1964), cert. denied, 878 U 5. 989 {1965).

121, See MeQuaid v. Porthand &k V. Ry. 18 Ore. 287, 260, 22 Pac, 899, 004 {I889):
“{The adjoining Jot owker . . . will, doubtless, be obliged to aubmit 1o the ordinzry
inconvenience and consequences which the construction of a Tailroad erack, aod the
wmoving of 2 locomotive and cars thereon, sccasion,—be compelled to endure the mmoke,
nalse and screcching which naturally result from the use of that character of vyehicles;
bul they cannat be deprived of the right of ingrens and egress to and from their
premises, without compensation.” For Washington cases, see note 110 sugra.

132. Thomburg v. Port of Portland, 253 Ore. 178, 194-95, 376 P2d 100 {1962). On
retrial, the jury found there had been no taking., Docket No, 245-004, Cir, CL
Multnomsahk Gounty, Feb. 13, 1964, An appeal has been entesed,
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tion of nuisance is a “substantial” interference with “the use or en-
joyment of land, " Fhernturg would, by ihis approach, convert
every nuisance into a tking, a truly vnique docirine.** As the dis-
sent pointed out. “Not 2 single Oregon case will support the theory
that a2 mere nuisance can be considered a taking, as provided in our
constitution, nor does any other jurisdiction where the language of
the constiturion Is similar to curs hold fhat 2 mere nuizance can be
considered a taking, nor dees the majority cite any case so hold-
ing. "1 _ A

‘The court in the Meriin decision. went even further. it decided
that the interference did not have to be substantial,'* and thus held
that consiitutional protection is afforded against aviation noises
that are even below the level required for 2 nuisance. Indeed, the
Washington court rejects the nuisance concept'® and requires re-
covery “when the land of au individual is diminished in value for
the public benefit. . . "2 The court did not even mention its
earlier decisions dealing with railroads wherein it had flatly declared
that railroad noises which “depreciate the value of adjoining private
property” result in damage that “is purely consequentiat and is not
recovergble. 132 . -

Since neither Thornburg nor Martin reconciles its holdings with
othex decisions by the same courts, it is not possible to say what these
cases mean. Did the court in Martin literally mean that “When
‘the land of an individual is diminished in value for the public
benefit, then justice, and the constitution, require that the public
pay?” 1f that is the intent, damages may be recovered in Washington
for enacting building restrictions or zoning requirements, for con-
verting 2 two-way street into a one-way strect, for narrowing side-
walks, for constructing neighborbood five or pelice stations, or even

128, See 4 Resrarenent, TonTs § 822 (1939,

124, For the oxigin of this fxllacious stendard, we note 67 supra.

125, Thornburg v. Port of Pordand, 233 Gre. 178, 207, 376 F.2d 100, 113-14 (1962).
However, the dissent suggests {pn 213} that under Ovegon law the plaintiffs may have a
damage aclion sgainst the munizipality operating the airport “for the creation of 2
atdisanoe for dee benefie of the public” diing Wilsen v. Ciiy of Portlznd,* 153 Ore.
§79, 56 P.2d 257 (1935), which invelved negligens dumping of garbage in & ravine.

126, Martin v. Port of Seactle, 54 Wash, 2d 324, 391 P2dJ 540, 546-47 {1964}, cerh
demied, 379 V.S, 081 (3955).

127, Although oot mentioned in the decision, i Washingten “uncthing which iz
done or maintained under capress anthory of 2 statute, can be dermed a nnisance.”
Waan Rev. CobE § 7.48.560 {1952;.

Be8. Wiartice w. Ferp of Seaptle, 80 Wk, 9d 524, 391 P24 540, 597 (1504], ceri.
denied, 379 1.5, 389 (19655

129, Conger v. Pizrce County, 116 Wash. 27, 198 Pac, 377 (1921). Sec also Washington
casex cited in pote FI0 supra.
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for erecting 2 new lamppost, as well as for the noise of highways,
railways and airways. And we may ask with reasonable curiosity if
only Jand is to be protected by this new rule or whether personal
property, which is also covered by the constitution, must be paid
for when it has been “diminished in value for public benefit?” When
a new bus franchise is authorized in the interest of public con-
venience and necessity, is compensation to be paid to the other
holders of bus franchises and to the competitive rail and zirlines who
can show a decline in value of their licenses?

If only a small fraction of this is intended to be protected, the
principle of socializing losses has been carried by the Washington
court beyond anything previously known under American or Eng-
lish law.2*¢ But is that what is meant? It would not seem unreasonable.
to expect a court that makes such a drastic change in its constitutional
concepts to have said so plainly. That was not done in Martin, As to
its real meaning, not a clue is given—not a single case dealing with
any subject other than aviation is mentioned throughout the entire
apinion. Whether the court intended to make a separate rule for
aviation but hesitated 1o say so because of the equal protection clause
of the fourteenth amendment,}®* or whether it intended to change
its constitutiona! standards, will presumably remain a mystery until
the decision is tested in subsequent litigation in other causes.#?

SuMMARY

In summarizing the subject of noise caused by the government
or by government authorized utilities, I offer these conclusions:

First, Richards v. Washington Terminal still vepresents the fed-
eral law. A nuisance resulting from noise made by the government

150, Compare Note, 30 J. Am L. k Cowse. 287, 201 (1964): “[Tihe Supreme Court
+ + .+ it most likely to follew the Iead of the Washingion coure . . . overruling Baiten In
the process.”

3L, Although the Supreme Coust has rejected previous contentions that the equal
protection clause was vielated by aliegediy tnconsistent judiciat spinions, the cases in
which the iswe wag rafsed suggest :hat somae logical dissinetion between the opinlong
war drawn by the rourts or was apparent on ihe face of the opinions, See, eg.
Marchant v. Pennsylvaniz B.R., 154 U5, 980 (i894), holding that equal protection of
the faws under the fourtventh wmendmens was nol dended by the distinction drawn by
the Pennayhvinia couris Between 2 psoparty owney demsaged by losy of sceess (to whom
compensation was granted) 2nd a property owner damaged by noise {to whom com-
pensation was denied), Compare Heck vo Washington,® 363 115, 341, 5M-55 and
dissenting opinion st 563 {1953, sls0 invelving a decision of the Suprerse Court of
Washingsoun.

132. The perition of the Port o) Seattiz fo the United States Supreme Court for a
writ of certiorzri fdenizd 87% E13. 98% (1965)] did not wmake rthe cqual protection.
argument,
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or by an entity opsrating pursuant to government authority does
not constitute a taking even when it causes a decline in the value
of neighboring property. Whether the noise emanates from a rail-
road, an express highway, an airway, or from a hre engine house
mnakes no difference. To the extent the noise is a necessary incident
of an activity sanctioned by law aad is free from negligence, there
is mo right to recover damages.

Second, the preceding paragraph represents the federal rule;
it is also the common-law rule and would appesr to be the correct
interpretation of the state constitutions which follow the federal
pattern.’® "The word “taken” as used in the state constitutions, and
as used in the ancestors of those constitutions, was not intended to
provide recovery of damages for noise.

Third, it has not been possibie to examine in full the purpose
that each of the individual states may have had when they in-
corperated the term “damaged” into their constitutions. To the ex-
tent this purpose has been discussed in the decisions of those states
and in the few constitutional debates that have been referred to, there
appears to have been no intention of providing compensation for
the damage that may be cansed by noise)* And surely an inter-
pretation of a statute or constitution must be applied equally to
all persons coming before the courts. When this is not done, as for
example in Thomburg and Martin, the result must be condemned
as a grave abuse of judicial power.

Obviously it cannot be contended that a court may not correct
an erroncous interpretation once it has been shown to be erroneous.
Neither can it be coniended that constitutional provisions should
be regarded as inflexible regardless of changes in economic and
social conditions.®® However, in the aviation cases it is apparent
that no new legal problems have been created by changes in eco-
nomic and social conditions. The legal problems are exactly the
same as they have always heen: where is the line to be drawn be-
tween compensable and noncomperisable damage, and who is to
draw it?

123, N3t wae the commen haw of Englend, and comsrquently of thly country, when
the constitutiony were adopted, that if o private owner miffered necemsary damage
from a public improvement, but his iznd war not sciually entered on or taken, it
was damnum abique infuris,” I Nicnors, Emivent Dosain § 538117 (rev. 5d ed. 1965,

184, See Woltord, The Eiinding Light—The Uns of History in Consticuzional
Irterpretation, 5L U, G L. Rre, 502 [1964).

135, See Israel, Gideon w. Walnrighi: The “4vi® of Owerryling, Surarme Counr
Review 211, 2;9-28 (1963}
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“Where is the line to be drawnd If propesty owners on Fik
bert steeet smay recover, whiy not those on Arch strees, and Race,
and so on novth and south, east and west, as far as the whistle
of the locomotive can be heard, and jts smoke can be carried?
The injury is the same, it differs ooly in degres. And it doss not
stop hexe. The constitution Joes not apply to railroads merely,
It affects all corporations clothed with the power of eminent
demein, inclwding cities, toroughs, conndies, and wownships; it
is applicable to canals, turnpikes, and other country roads. If, by
judicial construction, we exiend the constitution to all the
possibilities tesulting from the lawful operstion of a public
work; to all kinds of speculative and uncertain consequential
injures [sic], we shall fnd ourselves at sea, without chart or
COMPRsy £o guide a1

In deciding where the line is to be drawn, consideration should
be given to 2 number of subjects——the first that come to mind are
the fairness of one line compared with another as it affects the
individuais on whom the loss first falls and the cost to the govern-
ment of socalizing the lows. However, additiona! considerations are
the ease of applying the rule, the imporiance of avoiding multiplicity
of suits, and the ability of properiy Gwners and their lawyers to
know when sud how the rule zppiies. The common-law concept of
physical invasion which was embodied in our constitutions is prob-
ably the eastest 1o applv of all possible chivices, asuming that com-
pensauion is to be granted at all. The extended controversy over
this relatively simple wtandard iilustrates what would happen if a
standard like that suggested by Martin were adopted. ‘

What is clear is that the line has to be drawn somewhere, and
wherever it is drawn there will be some who will argue persuasively
that this results in injustice:

“[A} tyro thinks to puzzle you by ssking where you are EAIRg 0
draw the line, and an advocaie of move experience will show
the arbitrariness of the line proposed by putting cases very near
to it on one side ox the other. Bur the theory of the law is that
such lines exist, because the theory of the law 25 to any possible
conduct is that it is either lawful or wnlawful, As that difference
has no gradation about it, when applied to shades of conduct
that are very near cach other, it has an arbitrary look." 187

136. Permsylvania R.R. v. Marchant, 1i9 Pa. 541, 658-59, 18 Al 699, 696 (1388),
affd, 153 1.5 380 (1894). Pennsylvania had previously added the "and damaged”
language.

127, ‘Thiz is a statement by Mr. Justice Holmes, but I gan no longer remember
the source. Similer statements by him appear in Lonisville Gas & Elec. Co. v, Colemazn,
227 U5, 32, §1 (1926), and Holmen, The Theory of Toris, 44 Hany. L. Rev. 773, 775
(1931). .
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Where the line is to be drawn is constderably harder to answer
than who should draw i, Here, it would seem that the line had
already been drawn, and that it s only for the courts to determine
whether particular cases fal) on one side or the other. But even if
thar were not the case and the problem was solely one of what
the rule should be, one Might think that courts would be especially
reluctant to embark on a novel course in a field involving so many
considerations requiting the type of broad factual mvestigation and
analysis characteristic of the iegislative rather than the judicial
function. The judicial expansion of constitutional language through
interpretation is familiar enough, but we must not forger that this
is largely either an effort to find a way o carry out the will of the
people as expressed through the legislature or an attempt to accom-
modate a new social or economic fact within the framework of old
words of general purport.’® A court cannot lawfully expand the con-
stitution simply because it disagrees with what the constitution says.

“Of course we know full well that law must be administered
by men, and that human judgment is an inevitable element in
the application of law. But it is one thing o act according to
one's personal predilections or choice, and a wholly different
thing to come to one’s own best conclusion in the light of his
understanding of the law as it has been established by statute,
decision, tradition, received idesls and standards, and all the
other elements that 8¢ to make up our Jegal system,. 180

Fourth and finaily, the one point vn which couris appear agreed,
regardless of the form of constitution, is that an injunction will not
issue to restrain the govETNmMEnt or & government-zuthorized entity
from an activity which creates nojsei o long as it ig a NECLSsary inei-

138, See Reich, My Justice Bluck snd ik Living Constitution, 98 Fiawy, k. Rew,
675 11568

139 Grisweld, O Time ang AtiitudesProfessor Hart and Judge dmoid, 74 Banv,
L. Rev, 81, 92 (1960). See alm Broughas, Sirre Derisis, 40 CoLum. L. Rev. 7%5. 754
(1949); and Dreiiel, The Lawmiakers, 85 Corpne, 1, Dpo. THE TS (1965

M8 See, op, Railreads: Deenne & Ca. v, Missousi Fac R.R., 147 015 243 (189353;
McClung v. Lonisviile & MB.R, 255 Ala. 902, 51 S0, 37T (1051Y; Sterson v, Chicago
b ERER., 75 BL 74 {18%4), Pipeliney, water and power compznics: Transcontinentai
Gas Pipe Line Corp., v Gauls, 198 F2d 108 (1) Oy 5%y Hillsde Water o, v, Las
Avgeies.® 10 Cai 20 677, vy B e GBI {igge, Gurnsey v, Northern Cal, Powsr Co* 160
Cal. 699, $1T Fac, W06 (I51Y), Construction of pablic airports: Jasper v, Sawyer, 3 Av,
Cas. 18118 (DL, Cir, 1958y Wagrsen Township v, City of Detroit, 308 Mich, 450, 19
N.W.2d 154 (1944): Seate ex rel, Edeisel v. Bourd of County Comm's, 3% Ohio Op. 54,
7 NE2d 608 (19473, appesl dismissed, 142 Ohig 5. 488, 78 N.E.2d 913 {848, Aakinson
¥. City of Dallas, 35% S W.26 975 {Tex, Civ, App. 1981y, Opesation from public airports:
Smithdeal v. American Airlines, Inc, BO F, Supp. 233 fN.D. Tew, 1¢48); Loma Portak
Clvil Ciug v, American Adzlines, Inc., 39 Cal Rpir, 708, 104 B od 548 Bup, & 1684,
City of Phoeuis v, Harizi, 75 Avie. 200, 258 P % 609 (1955) Breoks v Pattermon, 459

¥
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dent of an activity senctioned by law and is not negligently con-
ducted.? The conurrs will often give other reasons for withholding
relief, hut the resule s that an injunction is regularly denied under
these civeummsiices. H the couvts weze to adopt any other course, i
would consiitute an uonreasunable intedderence with legislative
authoriry,

A great serviee woutd be tendered poienval Hugants if the
courts in all jurisdictions, federal and state, regardless of the con-
stitutions! fangusge, would wabe the rewon for their action clear,
Because of the apparent rcluctance of courts te state the proposition
plainly, the point is constantly being relitigated,™® 1t should be
unegquivocaily laid (o redrn. :

So far as ¥ am aware, thiz s the firss attempt to draw together,
on a broad scale, the cases dezling with the scope of the immunity
of the government and governmeni-authorized entities from legal
action for objentionable necises ar other nuisances. While I bave
been led at times to assert with a fair degree of positiveness what
the law is or what the law should he, the article is cheerfully offered
as & startimg point lov comment and criticisin in this extremely
interesting and difiicult field.

Fla. 263, 3F Sn, 24 472 (04%; Fsau‘k.ns & v, City of .L_m Antonie, 347 SW.24 660 (Tex.
Clv, App. I61). Opeaiion from military airpore: Westevn v, MeGehee, 202 F. Sapp.
287 (D. ¥id. 1942, Sonic boom tests: Cowsey v, Hzlaby, 231 5. Supp. %18 /W.D, Gkia,
YA A possilde cxuvptiem s Brliogus v, faited Aniines Trans Cozp, 58 Pa. Dk k€.
402 {" P 1844, in which ac airfne was enjeined howm opexating Hight below one
hundred feef nor to exceed ten davt & yei in onder to perrnit plaintif's land to be
farmed. The scape of the inhiaction in Divpas s desoribed in Anderson v Souza, 58
Cal 2 BE5, 2435 P2 497 (1685

in srates voquiring compensaiion to be paid betore & taking, an injunction may jsue
it this procedure has not heen followed. See, wg., Swdkdaie v. Rio Grande Westem
Ry, 28 Uk I0, 77 Pac. 543 (1004}

43, See, e, Village of Blue Asho v, Gity of mm‘rnnatl * 1Y8 Ohio St 845, 182 NE22
557 {1962} imusiipaliny enjemet from omnden "utl' Tty o smothes :.mrmp.actity)
Gglarw Isiand Froighe 'Ie;mr agl Tw v By App. Dw. 272, 234 MY S 598
Y830y, mmedified, 273 NY. 114, 7 "';i,.:d G f“ﬂ'} feivy mjainc:j oM :mpmptz
discharge of sewage) Fo nmywzna RE. v Angel, 47 N.L Eg. 816, 7 A, 452 (138h)
(raiizoad enjemed fwoem ultve vhes opersion af awie h}’.ud i Erowe of plainef{s
kowsch SEe note B4 supir,

127, Consider, for example, the waste i lwo revent aases whore this point was
mvoived: BMathesson v Wow Yok Stee Thhwesy Authoriry, 22 Misc, Zd 4316, 194
BY.S3d 200 Sup. OO 0S5 of Wk 10 App. Div. 2d TEZ 204 NY S5 908 (960), af'd,
2 N.YZ24 788, 174 DLE24 734 (1I6)} (acilon ko onjein night operations of rucks on
New Yok threwayh Loms Popzl Ciic Club v, Awerican Ablines, Inc, No. 25076,
San ikego, Cob, Svper. Ci, July 5, 396% rewevsed, 37 Cal Rpir 553 (Do App. 1964
rehearing denied, Mareh 3, 1584, briaf courd's denl of injfunction affirmed, 39 Cal
Rptr. 708, 394 P2d 548 (Sup. Cr, 1964}, petition for rckearing denied, Sepl, 14, 1964
faction to enjoin kow Righis ar San Diego municpal airpert).




EXTRACT
Eminent Domain in Virginia--Compensation for damages and
Nonphysical takings, 43 Va. L. Rev. 597, 618-619 {1957)
CONCLUSION

It must be recognized that the very nature of the problem involved in
sifting deserving from undeserving claims in the eminent domain field
renders definitive rules difficult to formulate and sometimes nearly impossible
to apply with wniformity. Nevertheless it is only fair that those reaping
the benefits of an improvement, the public, should bear the full cost of that
improvement, and damages inflicted thereby should be a part of that cost.

The conflicting ends to be met today, as in 1902, are the unimpeded
continuance of public improvements through the necessary exercise of the
power of eminent domain, on the one hand, and payment for all individual
losses resulting from those improvements, on the other.

The possibility of a multiplicity of claims alone should not prevent the
payment of demages to the deserving. Although this factor seems to be an
underlying impediment to expanded allowance of recovery, the Supreme Court of
Appeals, in one of the first cases before the Court after the 1932 constitu-
tional change,lzh guoted e statement made in the English Privy Council in
answer to & contention that recovery in a particular case would ultimately
result in an immense number of claims: "Suppose it did. Suppose there were
1,000 claims of . . . 1,000 [pounds) each, If they are well founded, . . .
1,000,000 {pounds] of property is destroyed, and why is not that part of the
COStlgf the improvement; and . . . why should not the loser of it receive

5

1t?"  Similar reasoning should be the paramount guidepost in eminent domain

litigation today.

e Tidewster Ry. v. Shartzer, 107 Va. 562, 59 S.E. 407 (1907).

125 14, at 574, 59 5.E. at b11,
wl-



Yet we find that in grade change cases the couris deny compensation for
damages on a mere presumption that such damages had been paid for previously;
and, when a street is closed, compensation may be denied even though a free
flow of traffic past particular property has been disrupted, thus destroying
the business valus of that property. When an improvement project is begun
and the negligence of public employees inflicts serious damages on nearby
property, pleas for compensation mey be turned aside with unrealistic state-
ments about the impossibility of a state agent committing negligence within the
scope of his employment, Furthermore a landowner who is fortunate enough to
have s one-inch section of his land appropriated for public purposes may be
compensated for all loss in market value of the remainder of his land, whereas
damages to another landowner whose property is5 missed by one inch may be

deemed damnum absque injuria.

The past history of the law of eminent domain shows a slow but constant
expension of the landovmer's remedy as gstate activity in the field of public
improvements has increased, It 1s unfortunate that the law today has fallen
behind the times. The fundsmental criterion in these cases must be found in
social policy, and it is difficult to accept a social policy opposed in any
respect to the rightful claims of damaged citizens., TIf the courts do not
feel free to more liberally épply the "damage" concept, the answer should lie

in more extensive legislative enactments.



VETOED COMNEQTICUT BILL

Sumstrrure ron House Bos, No, 4416, 1135
- PUBLIC ACT NO., 434

AN ACT CONCERNING ESTABLISHMENT OF PROJECT
PLANNING DATES BY CONDEMNATION AUTHOR-
1TIES. | ,

Be it enacted by the Senate and House of Representatives in
General Assembly convened:

Secrion 1. When, as a result of the construction of a high-
way or the takin %nnf properties for the construction of 2 high-
way or proposed ‘%l)gzay, the value of property contiguous to
such highway has been substantially impaired in value and
there has been no taking of any portion of such contiguous
property, the owner of such contiguous property shall have a
claim for damages for such impairment oIf) value and may pro-
ceed for the recovery thereof as in all other civil actions, pro-
vided such action shall be brought within ninety days after

ipt of notice in writing from the highway commissioner
that the construction of such highway has been completed. The
commissioner shall notify all owners of property contiguous to
any highway the construction of which is completed after the
effective date of this act of the completion of such construction.

Sec. 2. The cause of action provided for in section 1 shall
be limited to the following cases:

{a) When a dwelling honse located on one acre of Jand or
less contiguous to a limited access highway is, as a result of
taking of land for the construction of such highway, abutted
on two sides by land taken for such highway and on the re-
maining sides Ky’ other streets or highways.

{b) n ang highway is so constructed that any portion or
superstructure thereof is of an elevation six feet or more above
the elevation of any portion of centiguous land of one acre or
Yess on which is located a dweliin%ll}eouse and such portion or
superstructure is located within three hundred feet of such
dwelling house.

{c} When the highway commissioner lays out a2 new route
for a proposed highway and has filed a map of the same in the




",

1136 SussTroTE ror House Bau. No. 44186,

office of the town clerk in the various towns wherein such
highway is to be located and has not, within e period of one
year from the date of such filing, taken the property needed for
the constructiop of such highway.

" 5ec. 8. {a) When property is to be takén by the state by
eminent domain, the authority which determines that the proj-
ect is to be undertaken shall publish, in a newspaper having a
general circolation in the location where property is to be taken,
a netice stating the date on which such determination was made
and therein describing the proposed location of the project. If
such authority fails to establish such date, then an alternative
date of two years prior to the date of taking shall be estab-
lished. Compensation for property so taken shall be based upon
its value as of the date so established or the date of taking,
whichever is higher. :

(b) For the purposes of this section with respect to any
project undertaken by the state, the date on which sach deter-
mination js made shall be that made by the agency charged
with planning and carrying out the project rather than a basic

decision made by the general assembly.

Certified as correct by
Legislative Commissioner,
Clork of the Senate.
Clesk of the House.
Approved ) 1sea.l
Covemar
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EXTRACT

Prom pages 72~77, BLl=8li, and 113=119 of Report of the British Columbia
Royal Commission on Exproprintion (1961-63)

-T2 -

Ia order to determine the proper basls for compen-
satlon it 1s my view that consideration of the existing

law of England, the United States and Canada wlll be helpful,

I, COCMPENSATION IN ENGLAND

- Awards of compensation in England now fall under The

Land Compensation Act, 1961, a consolidation of the various

compensation acts which have been passed since the first
major revision of compensation law in 1919. I will outline

briefly the evolution of this new English statute because it

illustrates the complexity of the problem and the extreme

difficulty of framing an effective and comprehensive code of

compensation law.

The lands Clauses Consolidation Act, 1845, as previocusly

mentlioned, served as the basis of compensation law and

compulsory acquisition procedure for some seventy-five years

in England. By the end of the First World War the inadequacy

of the 1845 Act was so zpparent that the Scott Comnittee was
appointed to study the question of acquisition of land for

public purposes and compensation therefor and te make

recommendations. As a8 result of the Scott Committee reperts

Parllament passed the Acquisition of Land Aet, 1919, The

mest important change affected by thls Act was the introduc-

ticn of statutory rules for assessling compensation. These

rules substituted market value in place of value to the




ovner concept of compensation evolved Wy the Courts from

the wording of the 184% Act. In addition, the 191G Act:

{a)

(c)

(a)

(e}

()

abolished the practice ¢f adding an alilowance on

account of the acquisition being compulsory.

eliminated any element of value which can te exploited

only through statutory powers,

attenmpted to eliminate the inflated price created by

the needs of a particular purchaszer,

eliminated any element of value arising from 1llegal

or unhealthful use of the premises,

provided a relnstatement principle for assessing com-
pensation for land "devotad to & purpose of such a
nature that there 1s no generzl demand or market for

land for that purpose™, e.g. churches and schools, and,

expréessly preserved the right of an owner to ccmpen-
sation for "disturbance or any other matter not
directly based on the value of land", i.e. severance

and injuriocus affection.

it is Important to remember that the 1845 Act was

noet repesled In 1919 z2nd iz s:ill in force in England. Its

scope was greatly limlted in that the Acquisition of land

Act

» 1919, was made applicable whenever any Government

- 2...
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Department opr any local or public authority is authorized
by statute to acquire land compulsorily anag compensation
1s in dispute. The private taker to whom the 1845 Act
applies appears today to be virtually extinct but the

1845 Act retains importance as the statutory foundation
upon wnich is based the rules for determining compensation

for disturbance, severance and injuriocus alfection.

The English rules fop agsessing compensation appear
to have served their purpose fairly well since they were
first formulated 1in 1919. The 1944 Report of the Uthwatt
Committeeuu‘ on Compensation and Betterment, ingicates
that the Committee considered the six rules in the 1619 Aet
generally satisfactary. SubJect to variations in the
statutory definition of the market value which have been
made in Town and Country Planning legislation since 1919,
the six rules have remalned sSubstantially unchanged. How-
ever, the Town and Country Planning Act, 1959, returned to
the market value standard of the Acquisition of Lend Act,
1919, and in addition made provislion for the foliowing

43. Rule 6 - of Sectlon 5 of the Land Compensation Act
Sluply provides that "the preovisions of {(the market
value rule for lanag taken} shall not affect the 233685~
ment of compensation for disturbance or any other
ratter not directly based on the value of land,”

4.  cmd 6388, Expert Committee on Compensation and Better-
ment. :

—

P
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three difficult problems of valuaticn not previocusly

covered by statute:

(a} whether any effect on land values elther caused by
or pecullar to the scheme of development should be

lgnered in determining compensation;

(b) whether any enhancement to the severed remainder
where part of the owner's land iIs taken which is
caused by or peculiar to the scheme of development
sihculd be set off against the compensation payable
for the land taken;

{c) whether any depreclation in value resulting from the
“threat of compulsory purchase" should noﬁ be taken
Into account in determining compensation. >
With the enactment of the land Compensation Act, the
provisions for determining.compensation have once zgain
been conscolidated and its predecessors have been repealed

{including the whole of the Acquisition of land Act, 1919)

except the Lands Clauses Act, 1845,

It is apparent that the Engliish Parliament hasg found

desirable a comprehensive codification of the law of expro-

45, These provisions are set oul in subsections 2, 3 and
¢ respectively of Sectlon 9 of the Town and Country
Planning Act, 1959.

P
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priation and has progressively codifled that law as the
complex problems of compensation policy and valuation
practlices have become beﬁter understocd. For this reason
I will attempt to analyze all ramiflcations of thils
problem and recommend ways of dealing with them by legis-

lation.

Another slignificant development in England has heen
the creation of a special Lands Trivunal under the Lands
Tribunal Act, 1949. The necessity of creating a speclal
tribunal of experts to repiace the official arblirators 46
(pursuant to Sectlion 1 of the Acguisition of Land Act, 191§) )
Indicates the inpherent difficulty Involved in determining

compensation guestions.

Thus in England today questions of disputed ccompen-
sation are determined by a special statutory tribunal com-

posed of expert lawyers and valuators who apply the falirly

46, Section 2 (2) of the lands Tribunal Act, 1949, provides
that: "The President shall be either a person who has
held judicial office under the Crown {whether in the
United Kingdom or not) or a barrister-at-law of at

» least seven years' standing, znd of tne other members
of the Lands Tribunal such number as the Lord
Chancellor may determine shall be barristers-at-law
or solicltors of the like standing and the others
shall be persons who have had experience in the valua-
tion of land appeinted after consultation with the
president of the Royal Instltution of Chartered Sur-
veyors",

— -
-
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comprehensive statutory rules for assessing compensation.
From their decislon an appeal lies tg the English Court

of Appeal on a guestion of law only.

II. COMPENSATION IN THE UNITED STATES

[‘P&gas T7(porticn}, 78, 79, 80, znd Bl(vorticn) omitted. 7

-l

IIT. COMPENSATION XN CANADA

In British Columbla a3 I have stated, there is a

statute virtuaily ldentical €o the English Iands Clsuses Act

governing the compensation awards in expropriation cases.
In cther Provinces the Courts have evolved 2 law of compen-
satlon from the Engilsh Act, and 1n a majority of Canadizan

Provinces there are central expropriation statutes or such

51. An especlally excellent treatise on valuation ques-
ticns 1s Orgel: Veluvatlon under Eminent Domain, pub-
lighed vy The Michie Company, Law Publishers,
Charlottesville, Va.
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The PFederal Expropriation Act governs expropriation

by the Government of Canada. The right to compensation
is expressed in Secticn 23 of that Act which states:

"The compensation money agreed upon or adjudped for
any land or property acquired or taken for or tr-
Juriously affected bty the construction of an pubiic
work shall stand in the stead of such lsnd or PTGLETLY;
and any claim to or encumbrance upcn such land or
property shall, as respects Her vajesty, be converited
into 2 claim to such compensation money or to z pro-
portion of amount thereof; and shall be void as respectis
any land or property so acquired or taken, which shalil,
by the fact of the taking possession therecf, or the
filing of the plan and description, as the cases ray
be, become and be absolutely vested in Her Majesty."

This Act does not specify the elements which are to
be the subject of cempensegtion or the criteria for compen-
sation. Section 27 refers to "land op property... acquired
or taken for, or 1njurioualy alfected by, the consiruction
of any public work”, and the common law rules of compensa-

tion are thus brought into operation.

52. A complete revised Exprooriation Actr, designeted Bill
C-50, was given first reading in Parlizment on Oclcher
3, 1962, Alberia: Exgropriation Procedure Ack 1681
S.A. Ch, 30. Manitoba: Expropriation Act 1654 R.5.M.
Ch.,78. New Brunswick: Expropriation Act 1952 R,3.N.3.
Ch.77. Nova Scotla: Expropriation iet 1954 R.S.N.S.

Ch. 91.  Ontario: Bill 120 (1961 Session) now undem
study by special lcgislative committee.
Saskatchewan: Expropriztion Act 1953 R.85.S. Ch. 52.

53. R.S5.C. 1952, <. 106.
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The IExchequer Court Act grants the Exchequer Court

of Canada excluslve original Jurisdiction to hear and

determine:

(a)

(v)

Every claim against the Crown for property taken for

any public purpose;

Every claim against the Crown for damzge to propersy
injuriously affected by the construction of any public

wWork.

The Federal Expropriation Act permits the Crowm to

mitigate inJury resulting from expropriation. Section 31

provides:

"Where the injury to any land or property alleged to
be injurilously affected by the construction of any
public work may be removed wholly or in party by any
alteration in, or addition to, any such public work,

or by the construction of any additional work, or by
the abandonment of any porticn of the land tzken from
the claimant, or by the grant te him of any land or
easement, and the Crown, by its pleadings, or on the
trial, or before judgment, undertakes to make such
alteration or zddition, or to construct such additional
Work, or to abandon such portion of the land taken, or
to grant such land or easenent, the damage shall be
assessed in view of such undertaking, and the Cours
shall declare that, in addition to any damages awarded,
the claimant 1s entitled to have such alteration or
addition made, or such additional work constructed,

. op pgrtion of land abandcned, or such grant made to

him.

Thls provisc, copied in substance in a number of pro-

vinelal expropriation statutes, appears to me to offer a

useful alternative or a supplementary method of alleviat-

ing Injury. I, therefore, recommend that a similar provisio
be included in a pew expropriation statute for Britiszsh Columbda,

-y -
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Rule 7.

The questicn of whether compensaticn should be pald
for Injury or loss suffered by owners from whom no land 1s
taken relses a number of difficult problems. The law at

present provides:

" I any party is entitled to any campensation 1in
respect of any land or of any interest therein wnich
has been taken for or Injuriocusly affected by the
execution of the works, and for which the promoters
of the undertaking have not made satisfaction under
the provisions of this or the special act, .. any
act Incorporated therewlth, and if the ccupensaticn
claimed in such case shall exceed the sum of $250.00,
the party may have the same settled either by arbi-
tration or by the verdict of a jury, as he thinks
fit;.... and the same may be recovered by him with
costs, by actlon in any court of competent Jurisdic-
tion." 71.

The English courts zdopted the similar section in
their Act as authority for granting compensation for in-
Juricus affection where no land is taken, and where the

speclal statute did nct give an express right to such
T2.

compensation.

It 1s stated 1in Challies’ textbook “"The law of =x-

propriation"” that:
" The conditions that must be fulfilled to Justily
a claim for injurious affection, if no land is taken,
. are well set forth by Angers, J. in Autographic
Register System v, C.N.R. 73. thus:

Four conditions are reguired to give rise to a claim

71. Sectlon 69 of Land Clauses Act R.S.B.C.{1960)c. 208

[N

T2. Cripp's Compulscry Acgulsition of Land, 1ith e

73.  (1933) BEx. C.R. 152,

- -
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for Injuricus affection to a property, winen no land
Is taken:

{a) The damage must result from an act rendered law-
ful by statutory powers of the Company;

(b) The damage must be such as would have been zctlion-
avle under the common law, but for the statutory
powers;

(¢) The damage must be an inJury to the land itself
and not a personal injury or an injJury to businezs
crr Lrade;

(d) Tne damage must be occasioned by the constructicn
of a public work, not by 1ts user.® 74,

The rationale of the first two conditions is that zn
owner whose land has been injured by acis, torticus If done
wlthout statutory authority, should be glven a right to¢ com-
pensation in place of the right of acticn removed bty the
statute. The limitation imposed by these two conditicns
1s, in my opinicn, sound. These two conditlons, incidentally,
introduce the common law of private nuisance with its
requirément that injury done must be peculiar to the claimant's
land, over and above any general injury suffered by 211 land
in the area. 7>

The third condition ccmes from the use of the word
"land or any interest therein” appearing in section 62 of

the British Columbla ILards Clauses Act. The principle

74. Challies, The Law of Expropriaticn, 2nd, ed. p. 133.

75. Metropolitan Board of Works v. McCarthy supre €p.283.

“"T'C -
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underlylng thils condition was stated in a leading Engliceh

76

compensation case:

Tne damage complained of must be cne which 1s susz-
tailned In respect of the ownership of the property -

in respect of the property itselfl, and not 1n respecs
of any particular use to which it may from time to
time be put; in other words, 1t must, as I read thet
Judgment, be a damage which would be sustained by any
person whe was the owner, tc whatever use he might
think proper te put the property. Now that, of ccur:ze,
if to be taken with the limitation that a person whe
owns a house 1s not toc be expected to pull it cown ir
order to use the land for agricultural purposes. Trhe
would be pushing the Judgment in Ricke:t v. Metropclis
Rall Co. to an absurd extend. The property 1s L6 e
taken in status guo and to be considered with reference
Lo the use to which any owner might put it in its then
condltlon that is, as a house.”

-
b
&

In my view, this principle is generally socund since

to allow claims for personal and business inJury might

render the cost of essential public development prohibitive.

However, in cases where an owner suffers a loss of profit

of a permanent nature which 1s not fully reflected

na

[ WS

diminished market value of the property, there can be severe

hardship infllicted without redress. This occurred in an

77

early Canadian case which I have already cited. I there-

fore propose to broaden the scope of the third condition by

76.

77

Beckett v. Midland Rallway Co. (1867) L. R. 3 C.p. &2
& 9z,

McPherson v. The Queen (1882} 1 Ex. C.R. 53.
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permitting the recovery of compensation for loss of
vusiness profits of a permanent nature, subject to a
proviso against duplication of compensation awarded for

diminished market value of the property.

Subject to thils exceptlon, it is my opinion that
personal and buslness injuries must be borne where they
fall. They are the unavoldable prilce of the use of land

by the state for essential publlc purposes.

T am of opinion that the fourth condition does nov
apply In British Columbla where the authority to avard com-
pensation is drawn from section 69 of the Lands Clauses Act.

9!78
In the Autographic Rezister case, compensation for

Iinjurious affection was being considered under section 23
' 79,

of the 1927 Expropriation Act of Canadca which provided:

" mhe compensation money agreed upon or adjudged
for any land or properuy acquired or taken fer or in-
jurlously affected by the construction of any publlc
work shall stand in the stead of such land or
property..

The Exchequexr Court also referred 1o section 17 (2)

(¢) of the Canadlan Mational Railway Act which providsa:

. n

The compensation payable in respect of the waking
of any lands so vested in the Company, or of interests

78. (16337 Ex. C.R. 152,
79. R.5.C. 1627 ¢. 64
go. R.S.C. 1027 o. 172.

s
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therein, or inJurlously affected by the construction
of the undertaking or works shall be ascertained in
accordance with the provislions of the Rallway Act,
beginning with Notice of Expropriation to the oppo-
site party.”

When the Autographic Register case was decided, the

C. N. R. Act had been amended in 1927 by the deletion of &
number of provisions dealing with expropriation including
section 17 (2) (c) which were replaced by a provision'
incorperating the provisions of the Exproprilation Act into
it. However, the court referred back to seection 17 {2} {e)
in order to satlisfy itself that there was a right to compen-

sation for injuricua affection at all.

it should be noticed that the fourth condition stated
by Challies as a part of the general law is based on those
statutes which unlike the lLands Clauses Act contain the
word "constructlon” rather than the word "execution”. This
distinetlon, to the best of my knowledge, has been Judicially
noticed only in Simecn v. Iale of Wight Rural District Council

a decision of the English Court of Chancery:

*  The words of sectlon 68 of the Lands Clauses Con-
sclidation Act (section 69 in the B. C. Lands Clauses
Act) are not, as in the case of section 6 of the Rail-
* ways Clauses Act, 'consftruction of the works', but

'execution of the works'. In my Jjudgment, the latter
words are wider than the former and include the exer-
clse, that 1la the carrying out and the execution of
the appropriate statutory powers.”

81. (1937) Ch. 525.

13-
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In that case the local suthority was authorlzed by
the Health Act te construct and maintalin waterworks. In
the maintenance of these works the autharity drew off water
from private lands causing damsge and the court ruled that
damage resulting from sucn acti was compensable under
section 69 of the lands Clauses Act since the word "execu-
tion" included the carrying out of all the acts for which

the autnority is autheorlzed by statute.

It 1s my opinicn that the fourth c¢conditicn dces not
apply under the erxisting British Columbia law, and should
not be made appllcable now in any new statute. I consicer
there 1s nomtlonal basis for Limiting compensation to in-
Jurious affection resulting {rom the construction of WOTKS
and not from thelr maintenance and continued operaticon. 1
therefore do rot recommend the enactment of this fourtn

condition in the proposed statute.

i have consldered whether the libverallzation of ﬁhe
third conditilcn to cover loss of business profits of a
permanent nature and the exclusion of the fourth condition
may lead to excesslive and unreasonable claims for compensa2-
tion on tne part of cwners from whom no land has been taken.
I am convinced that these changes will not result{ in such
elailms belng successfully made since the second conditlon

will serve to limit compensation claims to those which are

A
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proper and reasonable. In effect, a clalmant will have _ :

to prove common law nulsance, and in such regard the House

of Lords pronounced in a nuisance action as follows:

An occupler may make in many ways a use of his
land which causes damage to the nelghbouring land-
owners and yet be free from liability. This may be
illustrated by Bradford Corporation v. Pickles (1895)
A.C. 58B7. Even where hé is liable for nuisance, the
redress may fall short of the damage, as, for instance,
in Colls v. Home & Colonial Stores (19033 A.C. 178,
where the interference was with enjoyment of light.

A balance has to be maintained between the right of
the occupler to do what he likes with his own, and
the right of his neighbour not to be interfered with.
It 1s impossible to give any precise or universal
formula, but 1t may broadly be saild that a useful
test 1s perhaps what is reasonable according to the
ordinary usages of mankind living in soclety, or,
more correctly, in a particular soclety”. &2,

I therefore recommend that the following rule be enacted

to provide for compensation in cases where no land is taken: E

"{c) in the case of injurious affection, result in a

PROPOSED BRITISH COLUMBIA RULE 7

L1

An owner of land which 1s injuriocusly affected ;
although no part of the land is aequired by the i
expropriating body, shall be pald Jjust compensation ‘
for all such injurlous affection and for lossg of
business profits of a permanent nature, {alter setting
off the value of all betterment aceruing to that land
as a result of acts done by the expropriating authority)
which
(a} are the direct consequence of the lawful exercise

of the statutory authority,
{b) would give rise to a cause of action but for that
statutory authority, and

decline in the market value of the land.

In applying this rule no separate allewance shall be
made for loss of business profits where such loss is
also geflected in a decline of the market value of the
land.'

Sedleigh - Denfield v. O'Callaghan (1940) A.C. B30 at 902.

_hhjg’ -




EXTRACT

axtlin? of the pamel discussion on "Expropriation Procedure and Comne
pensation” at the 1961 Annual Meeting of the Llaw Society of Alberta,
2 Alberta L. Rev. 76, 51-85 (1962)

PAXLEL ON EXPROPRIATION ui

I
INJURIOUS AFFECTION

Expropristion statutes usually provide that & person shall he com-
pensated where lands are mot taken, bul are reducced in vaiue  (in-
waricusly aflceted) by an expropriation.

Where part of the claimant’s Iand has boon expropriated, the value
. what is left may be reduced. Thus in the St Mary™ case, the ex-
prupriation 10X & dam took some four sections of a ranech containing 400
ections. The part taken was the Leart of the ranch, providing waler
.ud winter shelter, so ils loss reduced the value of the huge areu that
s Joft. Qur Appellate Division upheld an award of 376,060 for the land
cken and $50,000 for injuricus affection to ihe balance. Al ailowed
14", more on the firsi figure but a 3-2 majority refused to add it to the
330,000 for injurious affection. (Had the Drew® case been decided, it
» doubtiul whether a percentage would have been added even to the
catpensation for Jand taken.}

The basis of compensation for injurious alfeetion is not spelled out
s detail. Where part of a parcel of land is taken, and a claim s made
for injurious affection to the balance, Challies says the claimant must
Jhow that:

(1) the affected lands were held with the land taken,

{2) the damage has arisen from acts done in the land taken, and

(3) the damage must not be too remote,

“Whon this is shown, the claimant is entitled to compensation for loss of
Lusiness and for injury due to operation as well as construction of the
woih, wecording to Anglin J. in CP.R. v. Albin® a 1915 decision of the
Supreme Court of Canada.

I no property is taken, it is still possible to claim, but the basls of
e award is much lower. In the typical case, & road or railway Tuns
vear the land and alters the grade so that access to the claimant’s
seoporty is rendered difficult. Although the Railway Act preseribes full
cumpensation, it is settled that a claimant can get comnpensation only for
celuction in market value and not for loss of profits {C.P.R. v. Albin,
susra).  In Autegraphic Register v. CN.R™ in :he Excheguer Court
i 1933, the railway had built a subway and the claimant alleged serious
Jeareciation to the value of its building, claiming $50,000. It was found
thut in raany ways the subway improved the value and that ihe only

wSupra, footnote 14

wiuprs, footnote 6.

wlwpra, footnote To

10193 56 5.0.R. 51, (1919) &3 D.L.R. B8, 11513} 3 W.W.R. BI3 (8.C.C.),
s211033) Ex. CR. 152 (Bx.).
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loss was of publicily {a sign became ob:vured} und slight difficuliy of
access. Angers J. awarded §1,200. He laid down these rules:
(1) The damage must ke for an sct rendered lawlul by the statutory
powers.
(2) The damage must be such as would be actionable at common law.
(3) The damage must be an injury to the land itself and not to business
and {or} trade.
(1) The Jdamage must be occasioned by the construction of the work,
and not its uses,

In other words, the exercise of siatutory powers may expose property

owners {o various types of loss that are not compensable.
‘ihis fact renders all the more s ificant the following smendment

made i 1960 1o the City Act:
303a. Notwithstinding any other provision of this Act, where in the
exereise by a ety of any of the powers conferred on it by this Act the
city, in the ercetion or construetion of a city work or struclure, causes
damage to an owner or other person having on interest in land immedi-
alely adjacent 1o the Iind upoen which the city erects or constructs the
work or structure by veazon of loss of or peninanent lessening of use of
the lund of that owaer or olhor person, the pevson sustaining the
damae is entitled o compensation therefore and may, at any time
afler the dimage has been sustained and within sixly days after notice
huis Been given in o newspaper of the completion of ihe work or strue-
ture in yospeet of which the damage is sustained, file with the city
clerk a elaim for damnuges in respeet thereof, stating the amount and
particutars of his cinim,

ICompinre sec. 299(1).]  Scction 3033 s now under conzideration hy
3ilvain J, in conneciion with a claim for injurious affection in relation
ta the 105th St averpass in Edmontoen.

The 1961 Act deals with injurious alfcetion as follows:
Crown-—An owner of land that is injuriously aifected is entitled to due
cumpensation for dumages necessarily vesulting. {s. 15: also 16 and 18)
Municipolities—Sections 27 and 28 set out the procedure in claims for
injurious affection; the Cily Act™ {s. 259(1)] and the Town and Village
Act't [s 281{13] provide for Jue compensaiion, in lerms shnilar io
section 15; the Munielpal Pistrict Act™ does not.  [Section 267 (1) re-
penled by the new Act did contemplate componsation where part of the
owner’s lind was exproprinted but not where ne part was] At the
same {ime, scetion 362{c) of the City Act siill provide for arbitration of
a claim for dumages incurred by reason of the loss of ¢ lessening of the
use of land, by clther a Suprome Court judge, District Court judge, or
a barrister.
Companies uad other Bodies—There iy no mention of injurious affection
Lut section 33(2) {e} requires the Public Utilities Bourd to find the
smound payable for lneidentu! damages resulting or likely to result [rom
the construction of the werk,

SLRUEAL1A05, ¢l 3,
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Grestioen No, 5: -

Do you thirk the judige made rules us 1o basis of compensatiton fa)
where some land is taken, (b} where ne Lund s taken, are sound?

MR. MACDONALD: They are “sound” in the scnse that they keep
injurious affection cases eonfined 1o damage (o the Lud as distinet from
loss to the business conducted on the land. However, this principle is
hard to x-concile with the “value to the owner” concept.

MR. BROWNLEE: I do not feel that the judge made riles are sound,
and 1 think that Anglin, J. in the Albin case took the same view. It does
not seem reasonable to me that the owner of land taken who has alsa
suffeved injurious affoction should be able to cluim for loss of grodwill
«nd business, while another owner who suffors injurious affection withe
oul having land tzken should be restricted to clana for lessening of the
value of his Tand.

PROFESSOR ANGUS: It is cloar that compensation should be
awarded in hoth situations under proper ciucumstances,  “Tuwever, it
is difficult to sce why the basis for wwurding comp. rsation in the twe
situations should be different where the nature of the dmnage js the
same, In this respect, the cules for revevery of compensation where ne
fund s taken would scom 1o be tos parraw and restrietive. At the same
Lae, most everyone wonld agree that there should be sore Yanitations
an lishility,  One is foreed 1o conclude (hat the judge racde rules are
i Beed of reconsideration,

MR, FOOTE: No, I do not!  In my view “injurioas alfection” s
Wi unnecessary and hybrid development of the Luw, which is full of
wriificial rules, wnd produces incomsisiencies and incquitics. It purports
o provide compensation {for the following items:

{a} diminution in value of land by reason of severance or amputation
{eg., the St. Mary™ case. This flem of damage could just as
well be Jeft as a factor in wriving at “vilue {o the owner” with-
out setting up a separate head of danages under the heading
“injurious affection™),

{b} damage to the owner by rewson of the use to which the ex-
propriated land is put (This applics only in the case of an owner
part of whose land is taken and even though the use would not
have been actionable at common law.}, and

{c} diminution of the value of Jand by reason of the construction of
works if such construction would have been activnalile st come
mon law, eg., a public nuisance, interf.;once with access, vib-
ration, noise, smoke, ete. (This bas nuthing to do with the Taw
of expropriztion and procoeds on entirely distinet principles of
common law.)

I s difficult to justify the distinction made in paragraph (b)), ie,
{i:amagos ta an Owner A who has had a poriion of his land taken, mnd neo
Ciuvages to Owner BB who has had none laken, if for example the land
f-ﬁken from A was only a splinter to widen 2 railroad right of way when
-0 {act the eonstivietion and use of the right of way for a railroad CRUSeS

“qual damage to A and B who beth own land adjoining the right of
‘-"—Hm-_q- .
T Bujra, fouingle &,
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way. In applying paragraph (¢}, the Courts have held that once I prove '
that the consiruction as distinct from the use is actionable at common -

1aw, then I'm entitled to rccover damages based on the use being made
of the property even though the use is rot actionable”” Since in the
new Expropriation Procedure Act a claim for “injurious affection” is
Yirnited to those cases where land has been expropriated, it might be
implied that no claim for injurious alfection would lie with Owner B if
works which constilute a public nuisance were construcied on land
acquired [rom Owner A by negotiation without recourse to expropriation.

Question No. 6:

Tn the new Act “due compensation” is to he given for injurious
affection at least in the case of the Crown, Cities, Towns and Villages.
Does this phrase embody the judge made rulés mentioned in Question
No. 57

PROFESSOR ANGUS: Although the way is open for a creative
court to break mew ground in determining the meaning of “due com-
pensation” under the new Act, and 1 hope that one will take up the
challenge, it would scem more venlistic to expeet that this phrase will
be interpreted in the light of the judge made rules which are at hest
familiar, _

M2 MACDONALD: As “duc compensation” has heen interpreted in
such Ontario cases as Re Conger Lehigh and Toronto,™ the judge made
rules are upheld completely.

MR. FOOTE: I am of the opinion that “due compensation” must be
interpreted in accordance with the common law rules.

MR. BROWNLEE: Section 15 of the new Act seems to go farther than
the judge made rules in that a landowner who has not been subject to
expropriation but whose land has been injuriously affected by an
expropriation is entitled to “duc compensation for any damages neces-
sarily resulting from the exercise of the power of cxpropriation . . ."
This could include loss of prolis, ete,, and is therefore an extension of the
judge made rules.

Question No. 7: _

Does the obligation of companies and other bodies to pay for
dineidental damages” cover injurious affection? To what extent?

MR, FOOTE: In my opinion, the omission of any reference to “in-
jurious affection” in the provisions relating to companies does not absolve
a company from liability for payment under that heading of damages.
If anything, the wording is broader than the common law limitalions on
assessing damages. 1 favour retention of the common law position
however.

W MACDONALD: It is doubtiul whether injurious affection is
covered hy the term “incidental domages”. If it is not, the result is
unfuir in that all bodies should surely be subject to the same rules.

MR, BROWNLEE: I would interpret section 35(2) (e} as including
injurious affection. The words “. . . incidental damages resulting from

arCorporotion of the Cily af Torenio ¥, 1. F. Browa Company {1517( 83 S.C.R. 153, (1MT)
3% DL.R. 532 (8.0.C0, affirmine (1936) 20 D LR, 618, {1718) 36 O.L.R, 147 {Ont. CA).

a»]183) 1 DL, 376, [1934] Q.K, 85 (O
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or likely lo result fromn the construction of the works . . .” are suf-
ficiently inclusive. : , .

PROFESCOR ANGUS: “Incidental damages™ are Yimited by section
35(2) (e) of the new Act to those “resulting from or likely to result from
the consiviction of the works”. This limnitation is the simne hnposed by
case Jaw \here the party injuriously alfucted has no land wctually taken.
Section 33(2) (e) docs not permit recovery for dumage occasioned by
uses of the Yand expropriated :nd thercfore it does net cover injurious
affection ta the extent cnvisuged by the Albin™ cise where the i.jured
party is also the pei. «n expropriated. In this vespect then, the new Act
is much narrower .’:n the common law and, I would susgest, is most
inadequate.

Question No. &: _
(1) What is the cffect of see. 3032 of (he City Aci™ on the judge

mede rules? Ts this good?

MR. MACDONALD: There is 2o language in any Canadian stutute
Lhe the language in the City Act of seetion 303a. There are no cases
Lere the measure of “value to the vwner” has been applied to injurious
cection. The coge law to date holds fhotl vulue in such eases is the
vaiie of the property “as & marketoble uvticle employed for any purpose
o ichich it may legitimately and veasonably be put”. ‘To change this
cule made rule would incrense wreatly the cost of overpesses, under~
i-ees, ele, built on public highways for the use of the motoring public.

PROFESSOR ANGUS: Liahility of a city {or injurious affection is
Tearly wnd considerably extunded by scction 303a, Its operution is
ot limited 1o expropriation situations and would seem to place a greater
frirden upon a eity than is otherwise placed upon a private preperty
wwner. It is obvicusly diseriminatory unless it can Le urgued that every
#operly owner should be placed in a similar position,

MR BROWNLEE: Section 203a of the City Act is, again, an extension

I the judge made rules. It does not go as far as scction 15 of The
Hiproprintion Precedure Act as it is restricted to disnages to land
wnadiately adjacent to the land upon which work is constructed. 1
ik it is probably good.
21, FOOTE: Scction 303a to my mind is far too great an extension
'+ the common law rules. This section would support claims resulting
s the conversion of a highway to a one way street. One might then
wunder whether rerouting of highways shouldn’t give rise to com-
i viidion claims, Where should it stop?
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The Determination of Benefits
in Land Acquisition'
Charles M. Hoar* and Barbora Hering®*

Freese, freese, thou bitter sky,
That dost not bite so nigh
As denefits forgot:
' As You Like It, H, vii
134

G_om;mm 2s landowner and redistributor is a familiar part of
American life today. Such activities always bear legal consequences.
A striking example is the 41,000 mile interstate highway system author-
ized by Congress in 1956, which brings old legal problems of eminent
domain compensation under new scrutiny. In 2 program which may cost
more than seven billien dollars, expense for the payment of rights of way
figures prominently, especially because of the appraisal puzzle arising out
of the nature of a highway taking: properties are often fragmented, leav-
ing the owrer with part of the original parcel—a part whase value may
be sharply enhanced or depressed as a result of the public improvement.
How are these financial effects to be taken into account in the calculation
of damages for the taking?

This article, therefore, concerns an aspect of the law of eminent domain
which is of increasing importance and perplexity in the expanding area
of federal land taking: the deductibility of the value of benedits in com-

.puting condennation awards in takings for highway purposes? Its aim

¥ This article began as 2 report for the Buresn of Public Roads, Uaited States Department
of Commezce, whose generous belp is gratefully acknowiedged. The analysis and views herein
expressod are the sole responsibility of the authors,

AR, 1940, New York Tniversity; M.A, 1941, University of Wisconsin; LLE,, 1948,
Earvard University; Professor of Law, Earvard Law School.

*BBA, 1952, College of the City of New York; LLEB., 1955, Columbia University;
Meibher, New Yeik Har. '

1 As the cdief commentator in the feld of eminent domain Bas observed, of ¥ the tub-

~ Sopics, that dealing with compensation 2nd bencfits is the most difficult and complex. This view

b substantiatod by statements in numersus cases. See, eg., Pickering Bardware Co. v. City
of Cincinnatl, 149 Obio St. 275, 282, 73 N.E.2d 383, 566 (1943) ; State Highway Comnn's ¥v.
Bailey, 212 Ore. 261, 319 P22 906 (1951} {for discussion see notes 105-05 injra and sccom-
panying text); State v. Carpenter, 128 Tex. 604, 510, 89 S.W2d 14, 197 {1936).
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is: (1) to describe the substance of certain aspects of the present law, hoth
federal and state; (2} to propose a critique of that law and of the alterna-
tives to it; and (3) to make recommendations for legislative changes that
will cope more effectively with the emerging diiculties, and to produce
thereby a framework which will more nearly attain the congressional pur.
pose underlying federal highway legislation, :

Land acquisitior was long ignored in federal highway construction Tegis.
lation, Under the early acts, Congress lent financial assistance, which the
recipient states could use to pay wages and salaries and to pay for mate-
rials and equipment. But the federal funds could not be used to pay for
rights of way. Even during that period, however, the subject of acquisition
could not have been entirely outside the ambit of federal! concern. Since
location is an integral part of highway planning, federa! officials must
necessarily, if obliquely, have considered the acquisition of rights of way
in their conferences with state officials to plan highway projects eligible
for federal financial participation. In 1940, Congress first authorized
federal financial assistance to enable the states to make necessary right of
way acquisitions. It was not until 1941 that Congress finally authorized a
limited exercise of federal condemnation powers to acquire rights of way
for highway purposes.® The original enactment was subsequently amended,’
without, however, much substantive change,

The scope of the federal government’s present authorization to take
private property for highway purposes by eminent domain is delinoated
by Section 107 of Title 23 of the United States Code, enacted in the 1935
revision of the highway law.” It provides, in pertinent part that:

{a) In any case in which the Secretary of Commerce is requested by 2

State to acquire lands or interests in lands {including within the term

“interests in lands,” the control of access thereto from adjoining lands})

required by such State for right-of-way or other purposes in connection

with the prosecution of any project for the construction, reconstruction,

or improvement of any section of the Interstate System, the Secretary is

authorized, in the name of the United States and prior to the approval of

title by the Attorney General, to acquire, enter upon, and take possession

of such lands or interests in lands by purchase, donation, condemnation,

or otherwize in accordance with the laws of the United States {including

the Act of Feb. 26, 1931, 46 Stat, 1421} jf—

2Act of Sept. 5, 1940, ch. 715, § 12a, 34 Stat, 867,

3 Act of Nov. 19, 1941, ch. 434, § 14, 55 Sut. 765, 769,

4 Federsi-Aid Highway Act of 1956, ch. 462, § 109(a), 70 Stat. 381 {acquisition proviced
that state agreed with Seeretary of Commerce to pay ap amount equal to 10% of the coth
incarrad in acquiring the lond or a Jesser percentage as determined by statute, as amended,
23 USLC. §107 (19558) 1 Act of Aug. 27, 1958, ck, 1, § 108, 77 Stab 891, as amended, 73 LR
108 (Supp. IV 1963) (a new provision for advance scquitition of rights-of-way),

T 72 Stan. 892 (I1958), 23 U.S.C. § 107 (1958).
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{1} The Secretary has determincd either that the State is unable to
acquire necessary Jands or interests in lands, or is unable (o acquire such
lands or interests in Jands with sufficient promptness . . ..

Neither section 107, nor the predecessor sectica® says anything about
the computation of compensation. The few recorded cases in which the
condemnation power conferred by those statutes is involved also do not
¢-tablish the definitive rule for determining compensution. Its formulation
r4st, therefore, await future legislative or judicial action. But before
sav judicial determination of the substance of the ruie can be had, a court
st decide whether federal or state Yaw is controlling. Valid arguments
¢an be made either way.

I

CHOICE OF LAW IN FEDERAL PROCEEDINGS

A. Authority for Federal Law e

g States ». Miller” unequivocally asserts the exchusi {;;wernance
oof federnl Mgvs over substantive issues of condemnationraw 'Ysuch as the
Lcacure of pensitions.”® A reasonably recent pfoncuncement of the
Fupreme Court, Wgller constitutes the highest ayshiority for the black-letter
rule thal matters ohgompensation-—includiang deduction of benefits—are
eermined solely by Mefercice to federpdlaw.? While neither Miller nor
any of the authorities it 8es for theproposition arese under section 107
o1 the predecessor law, (wo Cages, %0t distingnishable on that ground, tend
toward the same conclusion.

In the first of these, Unj#ed St¥es v. Certain Parcels of Land in Knox
County, Tenn.® the Unijréd States Ind been requested to proceed against
land that had been degfcated {or cemetény purposes. Under state law, this
dedication entitled j'to special, preferentialgeatment, including Immunity
from involuntary“sale, and, by the same token,grought it within the scope

€ first challenges the major premise. The state lacked not Ppqwer, but

{m:fﬂ of June 29, 1956, ch. 462, § 109, Y6 Stat. 381, amending ch. 474, § 14, §5 Stat, 769
1317 U.S. 369 (1942).
1. at 380, S
*Cf, United States v. 93.970 Acres, 360 US. 328 {1959); United States. v. 153 Acres,
155 F. Supp. 736 (M.D. P.s. 1957).
10175 F. Supp. 418 (E.D. Tenn. 1959).
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a stronjnterest. An even more formidable logical obstacle, more fo
ange, for one thing, it does not rely on inference, is the
legislative inté to aveid state laws preventing condempatigp-fOr limited
zccess highways, ispositive of the argu-
pent that Congress Mg ”

jederal proceedings.

weight of cases applying a federal gupaRure of damages. Even though every
case is distinguishable, it is gaster to igndre the distinction than to create
and apply a deviatory saf€ without a clear iepijative mandate to do so.
The balance thep wiiuld seem to be on the side ofapplying federal law.

II

FEDERAL SUBSTANTIVE LAW

Modern federal law on the deductibility of benefits in condemnation
awards really begins in 1829 with the decision in Chesapeake & Ohio Canal
Ce. . Key In that case, Mr. Key, in his capacity of owmer of real prop-
erty located in the District of Columbia, sang a quite different song from
the one generally associated with his name. The substance of the lyrics was
dear and simple. The #ifth amendment to the United States Constitution
requires just compensation for property condemned for public use. just
compensation means positive, not conjectural compensation. Boiled down,
his argument was simply that only money Is a just or positive compensa~
tion, For, he alleged, the requirement of compensation is not satisfied if
1he entire award for damages and the value of a partial taking could be
swallowed up by a deduction for benefits, instead of being paid in moncy
compensation, Chief Judge Cranch thought otherwise. Although not strictly
necessary to his decision, he also stated that even without the express
authorization of a charter provision, the jury could have considered benefits
as well as gamages, “for the Constitution does not require that the value
should be paid, but that just compensation should be given.”%

Doubt was cast upon the status of the Key case in decisions handed
duwn during the next few decades in the courts for the District of Colum-
bia.* Finally, in Bawman v. Ross,* decided in 1896 and generally regarded

475 Fed. Cas. 563 (No. 2649) (C.C.D.C. 1829},

8 7d, at 564,

3 Distvict of Coluzehia v. Armes, 8 App. D.C. 393 {2898) ; District of Columbis v. Pros-
pect Hilt Cemetery, § App. D.C. 497 (1895).

W15 US. 548 (1896).
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as a leading case in federal law on this subject, the question cane before
the Supreme Court. The opinion reviews past legislation for the District
of Columbia and prior decisions, both its own and those of state courts.
On the basis of the practice and authority elicited by its review, it approved
the language of Judge Cranch and established it as the minimum rule for
compensation, by that time applicable not only to the District of Columbia
and the federal government, but, by virtue of the fourteenth amendment
as construed by the Supreme Court, to the states as well.”

The general proposition established by Bewman v, Ross, having by now
gained the “acquiescence of years,” " is probably beyend the pale of serious
Jegal attack. Subsequent decisions, however, reveal considerable obscurity
and confusion in the application of the general proposition. The two major
categories are (1) questions concerning the type of benefits which may be
deducted and (2) questions concerning determination of the amount to
be deducted.

A. Type of Bencfits Which May Be Deducted

There is, perhaps, more confusion over the question of which henefits
are deductible than over any other single question arising under the head
of permissible offsets to condemnation damages. Bosman v, Ross, though
it does not deal squarely with the issue, does touch upon it in language
which raises the possibility of a constitutiona! interdiction against deduct-
ing “general” as opposed to “special” damages.

“The confusion only becomes rampast, however, on the issne of what
constitutes deductible specizl benefits and non-deductibie general ben-
efits. The question arose recently in the case of United States v. 2,477.7¢
Acres™ in connection with 2 partial taking for a reservoir on which a part
of the remaining property would front. At issue was whether the creation
of “lake” frontage constitutes a deductible benefit. The court held that it
does, under the rule that “special benefits are those which are direct and

peculiar to the particular property as distinguished from the incidental

benefits enjoved to a greater or Jess extent by the Jands in the area of
the improvement.”™ :

As 2 test for differentiating special from general benefits, the court’s
formulation is considerably wanting. “Direct” and “peculiar” convey little,
if anything, more than “special.” The court rejects exclusivity as an essen-
tial characteristic of “special™: it is immaterial that “other lands in like

7% Sep, £.g, Janes v. City of Opelika, 316 118, 554 (1942); United Suates v, Hall, 25 Fed.
Cas. 79 (No. 15282) {C.C.8D. Ala. 1871); Bamelte v. West “irginia State Bd, of Educ,
47 F. Supp. 251, aff'd 315 US. 624 (1542).

T2 Tudge Benjumin Cardero’s inimitahle language,

8 259 F.2d 23 {5th Cir. 1958}

74 1d. at 28,
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_nwations are similarly benefited.”™ But it also helds that “if there has
1¢en a general benefit . . . as well by reason of the property being in the
arca of the improvement the arount of the offset would be lirnited to that
satt of the increase attributable to the special benefit.”*

Taken as a whole, the court appears to hold that to create a special or
necalior and direct benefit, the improvement must physically alter the
subject property. But read thus, it is hard to understand the covst’s depre-
cating reference to United States v. Alcorn.™ Alcorn professes satisfaction
-1hat the increase of value to the defendants’ property due to its proximity
w0 the great project, while different from that enjoyed by owners of more
remoie land, is 1ot a special or direct benefit to the land not taken ... ."™
But this can hardly have meant, in light of the Supreme Court decision
cited in this connection,™ that Alcorn was according weight to the factor
of exclusivity rejected in 2,477.7¢ Acres. On the other band, it may well
have meant that a physical change, such as the change from upland to
riparian land in 2477.79 Acres, was essential. For while the government
stressed the interrelationship between the location of the subject property
«nd the jmprovement, the only physical change was that the property
would be adjacent to a rallroad right of way 10 be constructed to replace
u way that would be fiooded by the project preper. The conceded increase
in the value of defendant’s remaining property was attributable not to the
adjacent railroad right of way, but to the demand for residential, business,
and industrial sites which the realty market anticipated would be created
by the Bonnevilie Dam, the principal improvement.

The opinion in 2,477.79 Acres is less readily reconciled with the Supreme
Caurt’s decisions in Brand v. Union Elevated R.R.S and McCoy v. Union
Elevated R.R ™ The conflict is not obvious {rom a reading of the majority
spinian in the first case, because that decision appears to rest on uarelated
grounds. The dissent, however, takes issue with the najority as sanction-
ing a test of damage based entirely on the market value before and after
the improvement, The vice in such & test was said to be that it “necessarily
charges the owner with benefits which this court has repeatedly held could
nat be done, and makes the owner contribute to a liguidation of special
injurics his share of the general benefits derived from the construction and
operation of the road.”®

T Fhid.

14, at 29.

T80 F.2d 487 {9tk Clr, 1935}, rehesriang denied (1936).

5 0d. ar 489,

T Upited States v. River Houge Improvement Co., 269 US. 411 (1625,
&0 235 U5, 566 {1915},

31 24t US, 354 (1519).

#2234 US, al 598-9%.
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That the majority indeed sanctioned a formula using bhefore and alter
market values, became certain with its decision in the McCoy case, But
the court's verbalization seems unfortunate. It begins by noting that “pec.
liar and individual” benefits are almost everywhere held deductible, It
then upholds the right of a state to go “one step further and [permit] ...
consideration of actual benefits—enhancement in market value—flowing
directly from a public work, although all in the neighborhood receive like
advantages.”* On its face this would appear to relate only to the sionifi-
cance to be accorded exclusivity: the individual versus the neighborhood,
But this interpretation seems doubtful in light of Bawman v. Ross, since
there the road was held to confer deductible benefits on all the several
abutting owners whose property was taken only in part. Another possi-
bility is the one which brings the case into conflict with 2477.7¢ dcres:
namely, that the court is saying that the improvement need not effcct a
beneficial physical change on the property provided it causes an increase
in its market value.

This is one instance where clarity might well be geined by tracing the
confusion to its source, Monongahele Nav. Co. v. United States™ There.
Justice Brewer in a purely constitutional exegesis wrote that the effect of
the fifth amendment in directing compensation “for the property, and not
to the owner . . . [is to exclude] the taking into account, as an element in
compensation, any supposed benefit that the owner may receive in com-
mon with all from the public uses to which his private property is appro-
priated . . . ”® Bouman v. Ress explains the case as excluding general, as
distinguished from special, benefits.

Notwithstanding Bewman v, Ross and a host of other decisions em-
barrassed into explaining or distinguishing Monongahela® the Brewer
dictum seems much maligned. The general-special dichotomy used, if not
introduced, in the Beumen case i3 the real villain. The line drawn in
Monongakels is not general versus special, but person versus property.
The underlying cause may be greater convenience of access, or the lixe.
But in every case the result should be an increase in the present marke!
value. The improvement may also benefit the property owner, or » ™y
benefit the property owner individually, but not the property. This €2
be illustrated by reference to the factual situation in McCoy. The plaintil.

B2 247 U5, at 366,

84 148 U S, 312 (1893).

85 1d. &t 326. . .

%8 See, e.g,, Scrantor: v. Wheeler, 179 US. 141, 155 {1900} ; Tsabels Irr, Serv. v, Uziirs
States, 134 F.2d 267, 270 (1st Cir. 1943) ; Latvian State Cargo & Pasienger S5, Line v Tx.
States, 88 F. Supp. 290, 292 (U.S. Cx. C1 £950) ; United States v. 9.94 Acres, 51 F. Su:!;\..w-;
481 (ED.S.C. 1942); United States v. Big Bend Transit Co., 42 F. Supp. 459, 474 (EI. Wt

1941},
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a hotel owner, like all his guests, and like all the pecple having convenient-
access to and occasion to use the new facility—an clevated street raillway——
benefited by its construction and maintenance in ease of travel. The prop-
erty benefited by an increase in its market value. Monongakela precludes
:5e furmer from cousideration; it sanctions consideration of the latter in
dciermining compensation.

Wiile some federal cases are contrary to tie suggested interpretation
of this aspect of the Monengalkcly opinion, there are no Supreme Coutt
decisions among them. The rule has the merit of being conceptually simple,
and if less simple in practice, at least no more difficult than competing
propositions. It has the additional virtue, to those who value consistency,
of using parallel Tules to determine the logically parallel questions of
damage and benefit. - :

B. Limits of Deductibility—Amount of Benefits Wihich
May Be Dedyucted

Related to the question of type of benefit, but not at all identical with
it, is the question of when the amount of the benefit is to be determined,
Discussions of the time of valuation in relatively recent cases have almast
invariably been in the context of damages. There the rule is that the crucial
date is generally the time of taking.™

Public improvements, certainly major ones, come into the public lime-
light Jong before the government is in a position to begin the undertaking,
There is the inevitable and often quite oitended period of debate and
smendment between the legislative proposal of a public improvement and
upproval of the final version by the President. There is additionally some
iapse of time between the final approval of the project and the taking of
the first formal step to condemn the necessary interests in Jand. Hence,
by the date of taking, the realty market may have discounted the benefits
anticipated from the project in the same way as stock market prices herald
events in the business world. Uniled States v, Alcorn™ describes one such
instance in connection with the Bonneville Dam, constructed in the mid-
1930's: land that before public announcement of the project had at most
% nominal value of about 1G0 dollars per acre had, by the date of taking,

- skyrocketed to a value estimated between 1,500 and 6,000 dollars per acre.

The Bonneville Dam takings, probably exireme in degree, but not unusuat
in kind, illustrate the type of situation which has given rise to the principal
exception to the general rule that value is determined as of the time of
the taking, '

57T United Statex v. Miller, 317 US. 369, 374 (1943}, citing Shoemaker v. United States,

147 TS, 282, 304 (1893), and Kerr v. South Park Comm'rs, 117 U.S. 379, 386 {1886).
$3.50 F2d 487 (9th Cir, 1935),
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The exception, as formulated in United Stctes v. Miller™ 1s . ‘oliows:

JEowmmery ol andy wIIch] were 51 the Jate of the 2utterising Ao
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within the area where they were Fiely 0 be taken for the ;:oj:c't. b
might not be, the owners were not entiled, if they were uitimately taken,
to an increment of value calculated on the theory that if they had not been
taken they would have been more valuable by reason of their proximity to
the land taken™

‘The rule as stated seems reasonably clear, It would recoup for the public
any appreciation in the value of condemned property subsequent to the
date (guacre, whether approval or effective) of the act; it would give the
owner the benefit of any speculative increase before that date. When, how-
ever, the rule is juxtaposed to the facts of Alcorn its proper application
seems far less clear,

The Bonneville Dam project had its erigin in a state proposal appraised
and authorized by referendum vote in 1932. It was adopted by the federa!
government in 1935, when Congress authorized and the President approved
an appropriation of twelve million dollars for it. AdZitional appropriations
for the project were voted in 1936 and 1937, and the project was amin
authorized by Congress in 1937. Alternate routes for the right of way were
sarveyed in 1936. It is not clear whether any of those routes were located
on the respondents’ lands which were ultimately concdemned. This is one
of the sources of confusion. Another is that the cut-off date selected by
the trial court, and approved by the Supreme Court, i3 August 26, 1937,
the date of Congress’ second authorization,

On the face of the rule, it wonld seem to justify use of a far earlier date.
19335, when the federal government formally entered the picture and per-
haps evep 1932. It is impossible to say whether use of the 1937 date means
that where a project is made the subject of more than one legisiative auther-
ization, only the Iast one will be given lega! significance for valuation pur-
poses, or waether it simply reflects a failure on e part of the governmunt
to argee that an earlier date shonld apniy.

In a total taking, the question is simoly whether or not the owmer s
to have the bepefit of increments in value subsequent to whatever dote s
selected for that purpose. The guestion hecomes more coranlex in the con-
text of a partial taking. There it becomes necessary to decide additionally
whether the condemnor sinll be given the benefit of the anpreeiation of
whether it should be ignored, which would have the effect of splitting e
increment between conderonor and condemnee. The light shed by the 1Jéer
opinion on the condemnor’s rights has a Jxcidedly Delohic cast,

Arary TLS, 289 fipan,

ERIL 3t 3TE,

T
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The substance of the respondents’ argument before the Supreme Court
in Willer appears to have been that appreciation resuiting from announce-
ment of 2 project is a general benefit, and therefore should not be deducted
in computing severance damages. The contention was rejected as lacking
in merit “in light of what [had] already been said,”* presumably with
regard {o valuing property actually taken, .

' The significance of “what had already been 2aid” in Miller appears
1o have escaped the Fifth Circuit, which authored United States v. 2,477.79
Aeres,™ one of the rare opinions discussing time of valuation of benefjts.
There, in addition to two tracts taken for the ressrvoir purposes previously
mentioned,™ a third tract, forming part of the 2,477.79 acres, was to be
used 1 comnection with the expansion of a military fort. The court of
appeals ruled that the three tracts, which were keld in single ownership,
were, in legal contemplation, a single parcel. The question presented was
whether the enhancement of the value of the fort tract resulting from the .
reservoir project ought to have been deducted in computing the award for
the reservoir tracts. The argument against the deduction was that the
appreciation in value of the fort property occurred when the contour line
of the reservoir was established, an event which preceded the simultaneous
1aking. This is little more than 2 slightly different statement of the argu-
ment rejected in Miller that the benefits and damages entering into the
computation of a net award for a partial taking were those in existence
on the date of taking, While the results are not inconsistent, the bases are,
or at least may be. The Fifth Circuit version of the applicable rule is that
“it is the creation of the improvement and not the incident of the taking
to which we look in determining whether there has been a benefit to neigh-
boring land that is to be reckoned as a factor in measuring just compensa-
tion,”* “Creation of the improvement,” the crucial event according to the
Fiith Circuit case, is hardly synonymous with the “date of the Act,” the
Supreme Court’s apparent preference in Miller, :

Integral to the argument of respondents in Miller is the interrelation of
what and when. Their argument that the appreciation was a general as
opposed to special benefit, if it had prevailed, would have eliminated the
valuation date as an issue in the case. As reported, respondents phrased the
argument thus:

And to require the exclusion of any increase in value resulting from the
announcerent of the project in fixing just compensation for the land that

9 j3id

83259 F.2d 23 {3th Cir. 1958). This conclusion seems not unfsir in view of the fact that
the district court twice cites the Afiller case, but not in connection with the deductibility of
appreciation in computing damages, & question squarely in issue. The conclusion is, moreoveT,
reinforced by - consiceration of the court of appexls resolution of the isue.

* See note Y3 suprs and accompanying text.

1259 Fad ot 27,
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is tater taken for said project is equivalent to allowing an offset for peneral
benefits, common to the community, against the damages suffered by the
landowner by such taking *

This language is strongly reminiscent of that of Mr, Justice Day, dis.
senting in Brand v. Union Eleveted R.R.” which is not cited. More sur.
prising is respondents’ failure tocite United States v. Alcorn, which supporis
their position on strikingly similar facts,

In both Alcorn and Miller, the major undertaking in the backgrons!
»vas & reclamation project in which the central feature was the constructicn
of a huge dam. In both, carrying out the plan would flood railread rights
of way which were to be relocated as an incident of the major project. In
both, respondents’ land was taken for the incidental, rather than the prin.
cipal purpose. The resolutions of the two cases, however, take quite dis
parate paths. In Alcorn, the decision rested on the general-specific dichot.
omy, avoiding thereby any need to fix the date of evaluation. The decision
in Mifler, by contrast, is made to turn on the date of evaluvation, while
omitting all mention of general versus special,

This fixing on what or when, each to the exclusion of the other o
though the two were entirely unrelated, is the typice! pattern of judicial
decision in this area, a pattern which harks back at least to 1880, and the
decision of the Supreme Court in Kennedy v. Indianapolis® There the
city, some years before the Jitigation, bad made a number of partial takings
of property for a navigable canal. The action was brought to quiet title.
and turned on whether the city’s title, acquired by eminent domain some
years earlier, was good. One of the original owners had seught damages for
the partia! taking of his property. His claim had been dismissed on the
ground that any damages were exceeded by the benefit {rom the projecten
improvement, a navigation canal. The anticipated benefit never materizl:
jzed, however, because the project was abandoned before its completion.
This fact proved crucial in the later action. The rule of law applied by the
Kennedy Court was that title to condemned property passes when com-
pensation—which may include benefits—is paid.®® It held that, because
the benefits never accrued to the land in quesiton, title never passed. The
application Is correct if benefits means existing physical benefits, It may
or may not have been correct—the facts stated in the opinicn are insufii

98 317 US. 365 {1942).

o8 234 T1.S. £356, 596 (1915).

#7103 .S, 599 (18301,

98 ertain state constitutions have been comstrued as requiring a similer result, See, 22,
Y. Cowar, art. 13 {construed in Goodwin v. Goodwin's Executor, 200 S.WV.2d 458, 460 (Kx.
1956)) ; Mrca. Const. art. 13, $1 {eonstrued in State Highway Comm'r v. Newstead, 337 Mich,
233, 241, 59 N.w.z2d 269, 275 {1853}}. Here, bowever, no special Janguage was invelred and
the rule s stated as simply one of general law, .
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cient to say—if benefit is defined to mean an increase in market value,
either unqualified or one resulting from a projected physical change bene-
ficial to the property.

United States v. River Rouge Improvement Co. in focusing on one
element to the exclusion of the other, follows the Kennedy case, but takes
e alternative approach of ignoring when and dealing only with what.
The case arose under an express legislative direction to deduct for any
“special and direct” benefit.’® Whether a benefit within the meaning of
the statute had been conferred was very much in issue. The lands in ques-
tion all ironted on a river which was navigable only to very small vessels.
The projected improvement would make it navigable for the large freighters
required by local industry, On these facts the Court found the requisite
benefit: “We are of opinion that an increase in the value of the remaining
portion of any parcei of land caused by its frontage on the widened river,
carrying 2 right of immediate access to and use of the improved stream,
would constitute a special and direct benefit . , . 71

To this point, the opinion s periectly consistent with the fair market
value of benefit theory deducible from Monongahela, which, though cited
by defendants, is not mentioned in the opinion. But the Court went on to
distinguish a special and dircct benefit “from a benefit common to all Jands
in the vicinity . . . . The possible inconsistency with Monongakela arises
Lecause the Court did not rest its restit only on the underlying facts. Not
ali property beneficially affected by a public improvement will be affected
to the same extent. The appreciation will be greatest as to lands bordering

and physically changed by it, gradually vanishing as the outer perimeter -

of the improvement’s impact is reached. But market appreciation, regard-
less of amount and regardiess also of whether phiysical change is an ele-
ment, is always an indirect benefit in the sense that it is not created by the
improvement itself, but rather by the market’s evaluation of the improve-
ment. Monongaliele permits recoupment by the public of all benefit, Con-
gress, however, may elect 1o recoup less than the constitutional maxi-
mum.** In River Rouge, it can be argued that Congress made that very
clection, using the word “direct” in order to limit deductions to property
physically changed by the improvement. The logical difficulty is that, {rom
all that appears in the opinion,™* the improvement was still i futsrs when

29269 T.S. 411 {1926).

190 40 Stat. 911 {1918). .

103 269 TS, ui 413,

302 Ser discussion at note 65 smpra.

Y314 is not at all certain from the Court’s statement of the facts whether or ect the im-
provement had heen made by the date of decision. The consstent use of the [uture wense ia -
refrzing to its benefits strangly suggests that, at least as of the time of argument, ke project
had not been completed.

il
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the amount of the deduction was calculated. Hence there were at the time

- 1o “direct” benefits, but only the indirect benefit of increases in property

values reflecting the market's judgment that the im>rovement would be
made and have the anticipated economic effect.

The only conclusion which this attempt at synthesis seems to Justify is
thgt the law in this area is badly confused. It is, therefore, to be regretted
that the Supreme Court by lts curt disposition of this issue tendered by
respondents in Miller, lost an opportunity to shed some badly needed light,

11X

STATE LAW

A. 4 Vertical Cuz

On the issues relating to benefits, it would not be wnreasonable for
federal courts to look to state adjudications for guidance. For various
reasons—principally the generally accepted distribution of functions be-
tween federal and state governments which allocates to the states the duty
of providing many of the necessary public improvements, notably high-
ways—the states have been the more energetic in using eminent domain.
Out of repeated opportunities to rethink an issue in a wide varlety of fac-
tual contexts, and to test solutions, there could come a consensus which
would be 2 generally acceptable precedent. But despite the undoubted ex.
cellence of many of the state judges and the apparently careful and ex-
tended consideration given those issues in numerous opinions, the result
can hardly be described in glowing terms, An attempt to draw finer dis-
tinctions in the area of benefits has involved the state courts, like thejr
federal counterparts, in the semantic ridcic of general versus special ben-
efits. Every conceivable resolution has its vigorous exponents, but no one
resolution is possessed of encugh of whatever it takes to still competing
voices. Hence conflict and confusion abound.

In some states, a body of reasonably certain rules appears nevertheless
to have somehow evolved.’® In many others, however, the struggle to reach
legal pirvana in this area continves. And Siafe Highway Comm'n v.
Bailey,'™ a recent Oregon decision, indicates that unhappily, the path is
hard and progress slow. There, at least as to one of the two major issues—
the type of benefit deemed decuctible—a comprehensive review of legal
prececents preduced not the hoped for principle, but “apparent inconsis-

1M For o dotaited exposition of state Inw, see generafly 3 Nremozs, Exvent Donars
84 2.6205-2.6211 {3 ed, 1930} ; Omexr, Varvartion §§ 1~10 (2d od. 1553} ; Annot,, 145 ALR.7
(1043} .

185212 e, 261, 319 P.2g 906 (195%).
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rencies.” Confronted by such 2 situation, courts will sometimes turn it
10 advantage. Using the confusion as their key to greater judicial freedom,
they will decide the case on reason and equity. Not so the Oregon court;
i1 felt constrained by the weight of the past to reject the rule it appareatly
oreferred, in favor of another, which it adepted “reluctantly” and with a
wloomy foreboding that it would prove difficult to apply. Thus, after ail
the sou-searciing, the Oregon law remains——concededly—uncertain and
unsatisiactory.

Nevertheless, the naths pursued and the slternatives available merit
close examination. The object is not to point up the details of the existing
coniusion, which would serve litile purpose. Rather it is to retrace one
segment of (e refevant legal histary in the hope that it will give an insight
ini0 where and why one turn rather than another wos taken and perhaps
even suggest correctives.

Stote Highway Comm’n v. Bailey is a convenient vehicle for this review
because it raises both the issue of which benefits qualify for offset and the
cstent to which such qualifying benefits may be recouped.’*® Before the
improvement, the property in question was suitable only for agricultural
use. This was largely attributable to its inaccessibility. The new road to
be constructed by plaintifis would make it economically feasible to sub-
divide part of the praperty for residential development and to devote
another part to commercial use. For the purpeses of the appeal, these
facts were treated as established. The controversy concerned the parely
lewal question of their effect upon the issues presenisd. Plzintiffs con-
sended that the newly available uses increased the value of the remaining
nroperty by about 3,000 dellars. Defendanis persuaded the trial court {0
strike the allegations of bezefit and to exclude proof of them on the theory
that such benefits were general and not legally deductible under Oregon
Low. The Oregon Supreme Court afirmed.

Oregon, like most states, started out with the simple, unitary, and
common sensé rule that the measure of damages in eminent domain was
whe difference in the fair market values before and after the taking. This
was established in Pwimem v. Douglas County ¥ where the appellant,
nart of whose property was taken for a county road, had requested the
coutt to charge that benefits from the road might be “ofiset against con-
sequentizl damages to the premises, but not against . . | the land.”* Instead

30071 f5 all the more appropriafe because the federad governmeni probably had o practical
intergst in the outoome; it may well have been a partner in the limited access highway for
which a part of the defcndants’ property had been Laken. If s, its share of the cost was affected
by the jury’s verdict of $22,000 for defendants, of which al least $5,000 and possibly up to
$10,600 {the umount claimed by defendanis in their answer) represenied datmages to property
remaining .00 the taking.

W07 8 Ore. 328 (1877).

g, at 329,
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the court directed the jury to consider “all special advantages . ., as, for
instance, the giving of an outlet to market to said premises, and the en-
hancement in value of the land taken "% Furthermore, the trial court
stated that in the event the jury found that appellant’s property was not
rendered less valuable by the improvement it was to render its verdict
for the respondent—which the jury proceeded to do.

The appellate court, one judge dissenting, sustained the judgment
below. The majority rested its decision on an ancient canon of judicial
construction that a legislature which “borrows” the statute of a sister
state is deemed to have also adopted the judicial construction of the statute
by the courts of that state. The court noted » With obvious satisfaction, that
the market value rule had been adopted by the then far more legally

 sophisticated triumvirate of Pennsylvania, New York, and Massachusetts,

But it gave particular weight to the consonance of the decisions of Indiana,
because the constitution and statute of Indinna had been the model for
its own.

Putnam v. Douglas County was not, however, fated to become a mile.
stone in Oregon law. The single issue there posed and resolved was trans.
formed into the now familiar dua! issues posed in Beiley, The substance
of the Putnam resolution was also modified over the years,

1. Offsct Agoinst Value of Land Toben |

Offsetting benefits against the entire award may well have been the
accepted practice for a time after the decision in the Putnam case.}® But
the rule appears to have been expressty affirmed in only cne subsequent
decision—Re petition of Recder.™ That case, decided in 1924, states
that the value of land taken as well as consequential damages may be
compensated in benefits other than money payment. Other cases, stretch-
ing in a chain from Putnam to contémporary decisions, un":roken except
for Recder, seem inconsistent with the Putnam-Reeder view. They state
the “well-settled” rule to be that “in estimating the damages accruing to
a land owner from the exercise of right of eminent domain by a railway
company the owner of the fee is entitled to recover . . ., the fair value of
the land actually taken . ., 12

205 14, st 329-30.

130 Thus, in Beelman v, Jackson County, 18 Ore. 283, 27 Pac. 1074 (1890}, the jury re-
turned 2 verdict of “no damage,” although the municipplity had opened & road through the
petitioner's property,

1110 Ore, 4528, 222 Pac, 724 (1924),

112 Flarrison v. Pacific Ry, & Nav, Co., 72 Ore. 553, 559, 144 Pac. 81, 9% (19143, See also
Keans v. City of Portland, 115 Ore, 1, 12, 235 Pac. 677, 681 {1925} ; Portland-Oregon City Ry,
v. Sanders, 56 Ore. 62, ¥3, 167 Pnc. 564, 568 (1917); Portland-Oregon Clty Ry. v. Penney,
81 Ore. B1, 85, 158 Pac. 404, 406 {1016}. v
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Several of those cases are arguably distinguishable in that the con-
demmor was not a public body but a private corporation operating for
private profit.** Furthermore, the language dealing with deductibility of
benefits in most and perhaps all of these cases is merely dictum, since the
{acts, as stated in the opinions, did not put the question of benefits in
issue.)* Presumably in recognition of this, these cases do not appear i
1.:.ve been urged as authority that no benefits whaiever may be considered.
Nor should they be authority in cases, such as State Highway Comm's v.
Bailey, in which the deductibility of special benefits is conceded and the
issue is whether particular benefits qualify as “special.”

In this entire line of cases, including, in fact, Re petition of Reeder,
Putnes v. Donglas County was not ciied in connection with the issue of
dedctibility of benefits. State Highway Comm’n v, Bailey unearthed the
asneiendy forgotten precedent, only (o overrule jt. Since the contra-

" Putnam cases cited in Bailey were all susceptible to reconciliation by one

wehnique or other, and since on the surface Putnam was still a precedent
in good standing, its jettisoning would seem to have been the free act of
the Bailey court. The court, however, disclaimed the power of choice. The
opinion states, virtually at the outset, that:
It is now firmly established by our decisions that such benefits may be set
off or employed to reduce the damages to the remainder of the tract not
taken, but cannot be used to adverscly aflect the right of the owner to
receive the fair cash market value of the land actually taken .. . for high-
way use.”*®

One consequence is that the judicial record is barren of any statement
attempting to justify the departure from the law of Putnam v, Douglas
Couuty. On the one hand, the cascs which do not recognize its relevance
even to the exteni of citing it, can hardly be locked to for such a state-
ment. On the other hand, the one case which does recognize its relevance

M3 See OmoEL, 0p. cit. supra note 104, at 44-45; Annot, 145 ALR. 1% 22 (i943),
Loth of which muke this distinction. While not conclusive against this argument, it is of some
siznificance that other jurisdiclions, for cxample Pennsylvania, construcd just compensation
2 s objcctive quantity not dependent on the idenrity of the peyor. See, &4, Pitishurgh,
B.&R. Ry. v. McCloskey, 110 Pa. 435, 1 Atl. 555 {1835},

114 In, {his series of cases, it can even be argued that the statements are more debased than
ordinary dicla. Fot in many, the court docs not appesr to be addressing itseli to benciits ay
a hypothetical issue—the typical context of dicta; it appears periectly oblivious to the issue,
Thus, in Hardsen v. Pacisic Ry, & Nav. Co., 72 Ore. 553, 539, 144 Pac, 91, 93 (1914}, the
sizlemest of the measuce of just compensation includes only two clemcnts. There iy the fair
market value of the part taken and there is the “injury 1o the remainder of the smme tract.”
A more recent case, State Highway Comm'n v, Superbilt Mig, Co., 104 Ove. 393, 412, 281 P2d
567, 138 {1855), states the rule in virtually identicsl language. Since neither case involved
3 Yegal or factual controversy as to benefits, there was no need for the court to state what the
cifeet would have been bad they been present.

118233 Ore. at 277, 319 P.2d at 914.
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treats the question as settled by prior cases, which precludes reason from
any role in the determination of the case at bar.M®

2. Special versus Generol Benefits

The distinction between general and special may have been known
to the court that decided Putnam v, Douglas Couniy in 1877, Indeed, its
reference to “special advantages” in its instruction pertaining to the
assessment of benefits suggests rather strongly that it was, But itis a
distinction which can be greatly blurred if not entirely obliterated by the
before and after market valne measure of damages. In Beekman v. Jack-
son County™? the distinction comes inte sharper focus. There, too, a road
had been laid out over the plaintiff’s property, but he was denied a verdict
by the jury which found that his property was no less valuable aiter the
taking. Chief Judge Thayer reversed, quite clearly because he differed
from the iury’s conclusion, Thus, he stated that plaintifi’s lands “are
already accessible to a public road, which answers their necessities in that
particular, and the benefit to them by the opening of the road in question
is evidently remote and speculative.”'* If the opinion had said no more,
it could be read as applying precisely the same law as Puénam. The opinion,
however, says more, and in doing so adds confusion. Thus, the court stated
that it was not clear from the record whether the jury had in view 2 pecu-
lar benefit to appellant’s premises, or some general benefit which he
would receive in common with others,’’® and at another point, that for 2
benefit to be legally cognizable the land must “gain some peculiar ad-
vantage.’“”

The confusion was heightened by two condemnation proceedings
brought in 1916—Portland-Orcer: City Ry, v. Ledd Estate Co.,'*! and
Portland-Oregon City Ry. v. Penney™ Although both cases were brought
by the sam= party within a single year, there is an interesting dillerence
of approach in the opinions. The Ladd case, which was decided first, was
epproached as an ordinary condemnation case governed by the general

118 The regret voiced by the Baiizy court applied only te its resolition as to the type of
henefils that were deduetible. This reluctance may have sensitized the court to the diversity,
distinctions, and conflict en which it commented, These characteristics seem hordly mmore
marked in this area of lepal svelution than in the development of the Jaw governing the extent
to which non-money compensation might be given for property taken or damaged by cminent
domain, an ares which is not so described by the court,

117 18 Ore. 283, 22 Pac, 1074 (1330).

118 FF, at 255, 22 Pae, at 1075,

119 I, at 285, 22 Pac, &t 1075,

120 14, at 286, 22 Pac. at 1076,

12179 Ore, 517, 155 Pac. 1192 {1916).

12281 Qre, 31, 158 Pac. 404 {1916},
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principles enunciated in the Beekman case. Pesaney, which was decided
only three months later, bas a quite diiferent tenor, although it cites Ledd
and is perfectly consistent in result. In Penuey, the court emuhasized a
special statute, which precluded the deduction of benefits, applicable to
private corporations condemninyg for railway purposes, but not to a county
condemuing for highway purposes. Furthermore, although pursuing the
same road as Ladd, Penney “iollows it with unwilling feet .., =

The cuite clear tendency in this iine oi cases was toward restricting
the benefits that could be classified as special and deductible. Re pesition
of Reeder, although in accord with Putnam v. Douglas Counéy on the
extent to which benefits can be deducted,”™ would seem to complete the
break from the view probably taken in Pufnam on-the issue of which
beneftis qualify for deductions. The instructions to the jury in Reeder,
on appeal, taught that, to be deductidie, beneiits had to be “iounded on
some increased use and usezble value . . . as well as the market and sale-
able value of the land, and not such as increases the market and saleable
value alone.* . :

These cases are the milestones in the development reviewed by Stale
Highway Comm’n v. Bailey. If the Bailey court objectively sought the
guiding light of authority, and not merely authority consonant with its
own views, it is hard to see why it did not read Re petition of Reeder as
continving the trend which had set in almost before the ink was dry on
the opinion in the Puimam case.™ The Bailey court, however, did not
view Reeder in this light and did not so evaluate the trend. It distinguished

.\

12 74, at &6, 158 Pac. at 205,

124 Sec notes 1G7-12 supra and accompanying text,

325212 Ore. 3t 297-98, 319 B.2d at 924,

128 This seetns clear cacugh from the formulation of the applicable legal rules in those
¢cases. But it ts heavily underscored by the facts. Special bencfils in the Pensrey case were alieged
by way of three counterclaims. One set {orth that because of the coming of the railroad for
which the right of way was being condemned, a convenient modern highway would be con-
structed Lo replace the steep, unimproved voad which was then the defendant's only meaps of
getting from his land to the main highway for the general arca. While this may be dismiswd
as an attempl to recoup betterment value not yet in exislence and to be created by another
agency, this is not true of the other two tlaims. They alleged bencdits In enhancement of the
value of the land {1} in terminating its inaccessiblity whick had hitherto prevented its profit-
aine use and {2) in the construction of a {reight and passenger depot.

In the Ladg case, the special benefits claimed were again transportation facilities to an
underdevelozed area. Counse] for the raffrund attempted to counter the charge of general or
cosamunity bevefits by arguing that the mile-long tract to be lraversed was lined by two addi-
sions, both owned by the defendant, and that there Was no “community” to reap the benedits
which were, thus, peculiar to defendant’s land. To this the court made two replies. First, boih
additions had in Jarge part betn sold. Sccond, that “any benefit accruing to defendant thereby
which s greater than that of its remote noighbors is merely a question of degree rather than
cass.” 79 Ore. at 52i, 155 Pac. at 1194, ‘

i
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the Pemney case as resting heavily on a statute, which was inapplicable
to highway condemnations, and distinguished both Penmey and the Ladd
case as condemnation by private rather than public corporations.’® Qut.
of-state authority was also consulted, and found to be no more satisfac-
tory'#

B. A Horizoutal Cut

Nevertheless, the Bailey court did adhere to the special-general - dis-
tinction, declaring, however, that special benefits should not be narrowly
construed. Two facts are of special note in this resolution. First, the court
professed reluctance to adopt it. Second, its reason for acting contrary to
its own inclination was its respect for Justice Holmes and his admonition
that “The life of the law has not been logic, it has been experience.” The
court then sums up the relevant experience: “it appears that the earlier
practice which set off both general and special benefits apainst damages
has lost ground and is now retained in only one state, Indiana.”*®® The
accuracy of this statement is highly questionable.!® But its peculiar inter-
est derives not from that, but from the fact that Indiana is the state whose
case law had been given added weight by the Oregon court in Putnam v,
Douglas County, on the strength of the still respectable canon of construe-
tion that a legislature in borrowing a statute is deemed to 2so borrow the
judicial construction given it.

The Bailey court’s avowed distaste for its solution is not packaging
calculated to give it a wide appeal in other jurisdictions, Furthermore, the
ctourt seems to have been quite moderate in its appraisal. This, however,
is not conclusive of whether other courts would do well nevertheless to
follow the same path as the Qregon court, assuming they have freedom of
choice. That requires a relative evaluation of the Oregon rule, to the extent
that it can now be gauged, against other alternatives,

1. Special Benefits—Oregon Style

The Oregon law, per Bailey, is committed to the rule of Hempstead v,
Salt Leke Cizy.™ Tt qualifies as special any benefits which pass the test

3 While these differences do exist, it is perhaps an interesting insicht into the judicia
process that this possible distinction is not mentioned in connection with whether land tzken bad
to be paid jor in moncy, although equally relevant to that ssue.

138 Ne principle of selection s articulated by the court. The quotations appear, hawever,
to be marks of approval for the views expressed rather than 2 representative sampling of dif-
ferent views.

1290 212 Ore. at 305, 319 P.2d at 927,

132 See note 134 Mmjra.

121 32 Gtak 261, 20 Pae. 397 (1907).

A
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of whether they add anything to the convenience, accessibility and use of
that property is contradisiinction to benefits arising incidentally out of
the improvement and enjoyed by the public generally.’® This sort of gen-
erality could mean il things to all people. The court indicates by a list
of specific items what it understands to be within tae scope of the rule:
an improved outlet to the market; suitability for a higher and better use,
specifically for residential or commezcial subdivision; frontage on a bet-
ter road; and improved modes of access'*—provided, always, the benefits
are not shaved by non-gbutting lands.

The greatest difiiculty with the Utah rule, or, more accurately, with
the rule as annotated by the Oregon court, is its seeming inconsistency.
Fer example, the court specifically declares newly created suitability for
supaivision to be a special benefit. Yeu i would seem that such: a benefit
might well be shared by non-abutting land in only slightly lesser degree
than the abutiing lands. An area may, for exampie, be separated from a
large, central city by 2 mountainous ridge. While the route between them
is poor and circuitous, the difficulty of commuting renders the outlying
area unsuitable for development as a suburb of the city. A road tunnelled
through the ridge removes the commutation obstacle to the area generally.
Land abutting the new road is forthwith suitable for subdivision. But so
are nearby, non-abutting lands. The construction of a modern bighway,
of even ten miles—a short commute in our automobile age—especially
through mountainous terrain, is probably beyond the financial resources
of any subdivider, and probably not economically feasible for private
enterprise. This s by no means true as regards a secondary road leading
fato the maia road. In fact, in Levittowns of today, which are increasiagly
Lae rule ratier than the exception in the pattern of development, construc-
tion of such secondary roads connccting the subdivision with the world
outside it are a commonplace. On this analysis, the special quality of the
Senadits singled out for the inclusion by Baiey is reduced to insigaificance,
ii, indeed, it is not eliminated entirely. Prevision of difficulties of this
ni.uure appears to have been responsibie {or the Oregon court’s Cassandra-
like conclusion. Nevertheless, it casts aside as even less acceptable, two
ciher alternatives: (1) to lump all benciits in a single category, without
regard to general and special, and (2) to disregard Denefits us such and
icok oniy to the value put on the property by the market. The objeciion
vaiced to treating all benefits alike, without regard to whether they are
special or general, is of wide applicability but doubtful validity. It s,
purely and simply, that no state does so, with the single exception of

13712 Ore, at 306, 319 P.2d at 926,
183 Id, at A07, 519 P.2d at 925
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Indiana’® Every other state—except, of course, Indiana—could with

equal accuracy make the same objection. But on this kind of reasoning
man would never have progressed past thinking the worid was flat and
the center of the universe.

2. Merket Value

Although the Indiana rule may be unique in its formulation, It is not
unique in its effect. A rule which looks to market value before and after,
without adjustrent for general benefits, should arrive at the same quantum
of Gamage as the Indiana rule. The Oregon court does not regard the
market value measure in this light. It views market value, not as an alter-
native rule, but as a manifestation of confusion which has entered the
cases in this area because of the different ways in which the question may
arise: the same court which distinguishes general from special in instruct-
ing the jury on benefits and damages will allow in evidence the testimony
of real estate experts as to appreciation in value which makes no such dis-
tinction. '

While this theory can probably be documented, the quotations con-
tained in the Bailey opinfon point in quite another direction. Thus, it
quotes the holding of a South Carolina court that “certainly, to the extent
that the henefits accruing to those who own land on the highway exceed
those of their neighbors whose lands are off the highway, they are
special.”™ This is tantamount to saying that there must be a difference
in degree of the participation of abutting and non-zbutting land; that non-
abutting lands must be excluded from any participation whatever. The
relative nature of the benefits is further emphasized by the court’s state-
ment that they “usually find concrete expressionina comparatively greater
increase in the value of such [benefited] lands . .. ."™ If the South Caro-
lina view was caused by confusion, the effect, nevertheless, is clarity. I's
definition substitutes for vague generalities the concreté money measure of
the market place. Rather ironically, if this analysis has any merit, the
Oregon court cites a decision of North Carolina’®—another market value
jurisdiction—as specific autharity on the effect of availability {or new uses.

134 In fact, present Indiana law docs distinguish between general and special benefits (see,
&4, Slate v. Ahaus, 223 Ind. 629, 63 N.E.2d 199 {1945} ; Renard v. Geande, 29 Ind. App. 579,
64 NE. 544 (1902}3, although earlicr the Jaw appears le have ofisot all benefits, Sec, €8,
Renard v, Grande, supra; Hagaman v, Moore, 54 Ind, 496 {1882}, Morcover, some other states
do bold the view erroncously ascribed in Eailey to Indiama, See NATIONAL ACADEMY OF
Semnces, Sprcrar Ree't No, 39, Prn, No. 805, CONDEMSATION OF PRoPERTY Fox HICHWAY
Purroses {1960). .

133 Wilsen v. Greenville Connty, 110 S.C. 321, 326, 96 S.E, 301, 303 {1018},

136 312 Ore. 299, 319 P.2d 925 (1957) {quoting from Wilson v. Greenvilie County, 110 5.C.
321, 326, 95 S.E, 301, 303 {1918}).

137 Phifer v. Commissioners of Cabarrus County, 157 X.C. 156, 72 S.E. 552 {1911).
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3. Special Bencfits—Variations on the Thewme

Other attempdts to distinguish general from specizi on some principle
which would afford guidance in various factual contexts have produced
somewhat dilfevent results, Bucker v. City of Sidney, ™ a 1953 Nebraska
decision, dealt with improved druinage, achieved by the comstruction of
an underpass. The original decision holds that as 2 matter of law no spe-
cial benefits were conferred thereby, because the drainage of lands, no
part of which was taken, was also improved. On rehearing, however, the
court medified its views, resulting in the question of benefits being sub-
mitted to the jury.®

‘The Backer rule tests benefits by whether they arise from the fulfili-
wic..4 of the public object—in which case they are general—or are merely
incidental to jt~—in which case they are sjecial, The court does not say
to what the jury should be directed to look in applying the new test. The
implication, however, would seem to be that, notwithstanding the oft-
reiterated judicial refusal to pry into legislative motive,® the issue is
being made to turn on precisely that elusive factor. Presumably the jury
is to be instructed in the case of an improvement such as the underpass in
Backer, to first ascertain the legislative “purpose.” If the project was
Initizied in order to improve the drainage in the area, no deduction could
be made; ii, however, the underpass was inspired by traffic considerations,
then the improved drainage is to be treated as a special benefit and, con-
trary to State Highway Comm’n v. Bailey, an offset even though non-
abutting lands are also benefited. A grey arca situation would seem to be
in the offing should an improvement be undertaken for one purpase, but
the particular form it assumes be determined by secondary purposes.

An interesting situation under the Becker rule would be posed by an

138 165 Neb, 816, 87 N.W2d 510 {1958).

198 Backer v. City of Sidncy, 166 Neb, 492, 89 N.W.2d 592 {1958).

W0 Compare Appalachian Elee. Power Co. v. Smith, 4 F. Supp. 6 (WD, Vi, 1933} ; Glasa
v. City of Fresno, 17 Cal. App. 2d 555, 62 P.2d 763 (1936) ; Grand “Trunk Western R.R. Co.
v. Detroit, 326 Mich, 387, 40 XW.ad 195 (1949) ; Flood v. New York Guar, Trust Coa., 270
NY. 17, 200 N.E. 55 {1936).

44 Thus, in the Bacher case, the legislature may have been primarily concerned to ciimi-
nate a dangerous trafiic intersection. The alternatives discussed could have included, in addition
to the underpass which was actualy undertaken, an overpass; regulation, as to making the
two streets one way; perhaps installation of trafic Hights; a modification of the width or align~
ment of the streets; improving an alternate road, and perhaps others, To sharpen the issues
wa may assume that it is concluded that the undecpass and overpass are equally good solutions
%o the traffic problem, and that both are far better solutions than any of the other possibilities
considered. It seems & curious twist that if, as between those two, the legidlature chooses the
underpass because it will serve the secondary purpose of correcting a drainage problem, the
public forfeits the right to recoup therefor, whereas if it makes the same choics for esthetic
reasons, bad reasons, or even Do Teason except the secessity of chooslng, then the public may
recoup the value of the benefit in question.
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improvement such as the Bonneville Dam, invoived in United States v,
Alcorn* If the legislative purpose in improving 2 river is navign o or
power, Baciker, although not Alcorn, would permit deduction for av;:recias
tion in the market value of land in anticipation of an increased genera!
potential of the area, including increzsed demand for land. If, on the
other hand, the project were undertaken as an anti-depression measure
or to bring about the economic development of an isolated, backward, and
depressed area, then Backer would seem to point in the opposite direction
like Aicorn and numerous other decisions which eclare that deductions
may not be made for increases in general prosperity resuiting from the
improvement.

Other judicial expositions thus seem to invite ¢¥feulties at least as
formidable as may await the rule of Stete Highwsy Comm’n v. Beilcy.
Although common, such difficulties are not the inevitable consequence of
adbering to the special-general distinction in defining benefits. The New
York courts, for example, have demonstrated in a series of cases one means
of retaining the distinction, while surmounting or 2veiciag the usual inci-
dents of it.

The Rapid Transit Acts passed in New York at the end of the 19th
centuty gave rise to innumerable claims of damage to the property along
the railroads’ rights of way, While many of these came before the courts,
the rights and labilities of the property owners and *ie railroad were
fairly well charted by a trilogy consisting of Bokm v. Mefropoliten
Llevated Ry "' Becker v. Metropolitan Elevated Ry.™* and Bookman
v. New York Elevated Ry.* To anpreciate the results of those cases, it is
helpful to first look at the opinion in a slightly earlier Htigation arising out
of the same type of improvement, a railroad.’*® There, ot “-olore and
alter the event, the plaintill’s property was devoted to a mixture of resi-
dential and commercial use. Despite evidence that the advent of the rail-
road had increased the value of the commercial use by more than it had
decreased the value of the residential use, the tria! court had ruled that
in assessing damage the jury might not tzke the benefits into considera-
tion, The reversing opinion attempts to draw the line which has provec in
other states to be so fraught with difficulty. No deduction could be made
for “the increase of value resulting from the growth of public improve.
ments, the construction of raflroads and improved means of transit .. . ”
since they “accrue to the public hepefit generaily, and the general appreciz-
tion of property consequent upon such imprevements belongs to the prop-

42 g0 Fad 487 (9th Cir. 1935, rehearing denicd (1936).

183129 N.Y, 576, 20 N.E, 803 (1%92).

144 131 N¥Y. 509, 30 N.E, 400 (1892).

MA 147 NUY. 298, 41 XK. 705 (1805).

45 Newman v. Metropolitan Elev, R.R, Co., 118 N.Y. 618, 23 N.E. %01 {1"70).
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erty owner.”™ But damzges assessed against the road were to be reduced
by the amount of “special and peculiar advantages which property receives
from the construction and operation of the road, and the location of the sta-
tiens . .. "¢ This appreach, very much the conventional one, commands
very little assent from Bolun, in which the court of appeals very nearly
junks the distinction in its estirety: “I confess I have been and am wholly
upabie to see the least materiality in the distinction beiween what are
termed special and general benefiis to the property left, or whether such
benefits have been caused by the defendants.” Given a free rein, the court
indicated that it would have limited the inquiry to the actual rsult in terms
of market value upon the remainder of the land, Aithough the opinion pur~
ports to stop short of this, the margin by which it does is certainly not
great. 1t finds that the Incrense in market value was caused by the defend-
ant and holds that such an increase is a special benefit:

Whether the increase is common to every other owner . .. and is greater in

proportion with seme owners of property in the side streets than with the

plaintifis, are matters of no importance, The plaintiifs are not damaged be-

cause their neighbors are benefited to an even greater extent than they are

by the defendants’ rgad,23¢

The Becker apinion, written by the same judge (Peckham J.) in the same
year, reaches a contrary result by what may have been a retreat toward
the more conventional approacih of the prior law. The Bookman opinion,

- however, is persuasive in its reading of the two Peckham decisions as

entirely consistent on the law, but differing in their facts. The New York
rule {in this regard) is clarified by the Bookwman decision. Its reconcilia-
tion of the two decisions rests on the different state of development of
the two areas affected. In the Bokm case the neighborhood in question was
substantially vacant before the coming of the road, which, therefore, could
reasonably be viewed as causing the development that followed in its wake.
While Becker could have gone either way, the area in question there was
largely built up before the construction of ti:c railroad. In such a situation,
according to Bookman, the previous rate of growth should be determined
and if it is found that the rate after the improvement is less than before
and less also than tha: enjoyed by the side streets, it would be legally per-
missible 1o inier that the railroad depreciated the value of abutting prop-
crties. By the same token, commencement or acceleration of growth after
the construction of the Improvement could be attributed to it. The ascer-
tainable appreciation is classed as a special benefit, and is measured by
the increase In the market value of the property.

MY Id, at 628, 23 N.E. at 933,

1438 7 hid,

149 139 N.V. ot 562, 29 N.E. at 306,
150 IZ, at 595, 290 N.E. at 807,
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w
EVALUATION
A, InGencral

One general conclusion which emerges from the foregoing discussion
is that the law-—federal and state—started out on a fairly sound basis. A
second conclusion is that the original foundation has been eroded by sub-
sequent decisions, until today in almost every jurisdiction it is far weaker
than it was at the outset. The simple market value test has been greatly
comp!icated by various niceties and distinctions—actual use value versus
mariet value; incidental benefit versus benefit contemplated by the im.
provement; individual benefit versus community benefit; benefits con-
ferred by the improvement versus benefits acerding from increased pros-
perity criginating in the improvement—which are employed to differ-
entiate deductible benefits, usually labeled special, from non-deductible
benefits, usualiy labeled peneral.

These refinements have immeasurably complicated the task of the
courts in contested takings for public use. They have also complicated,
even if probably to 2 lesser extent, the task of administrative cllicials in
attempting to negotiate voluntary purchase and sales. Doubtless there
were valuation difficulties under the original, uncorrupted market value
rule.’®* Experts (in every place and at every time) appear to have in com-
roon the ability to rationalize widely varying conclusions ceduced from
a given set of facts. No matter how simple the formulztion of the rule, if

- the valuation proof consists of the expert for the plaintiff testilying to one

value and the expert for the defendan? ‘o a vastly divereent value, all other
things baeing equai, a basis for objective, inipartias, and rational decision is
lacking.

While such proof is all toe common in condemnation proceedings, the
difficulty has not been obvisted by the various depariures from the nure
market value rule. To the extent that market value remains part of the

1 Tn 2 comparative policy evaburtion, the market value role minht be gritictoe ] as restiny
on A not wholly true assumpiion. In forcing a9 owner 1o accept for hls properly an smount
of money that would put hypotheticnl buyers and seliets into equilibrium-—a somewhnt sim-
plified definition of market value-~4he Jaw assumes that any siece of preperly it reszonably
fungible, both vwith money and with other res] property. Unquestionzhly this assumption is
false for many individuals in our society, at least 2s to {heir homes, but the assamption fs not
wnigue to market value measure of cotnnensation. Moreover, It is probably true for our socety
&s a whole and eertainly accords with the market economy that characterizes it. 1§ the assurnp-
tion is, therefore, warranted, theo the rule ean falrly be said to relieve property owners from
any updue burden falling on them s a result of any improvement made for the good of the
general public, By the same taken, it can be said to recoup the betterment valve {rom property
owners for redistribution on whatever principle is ceemed politically desirable by that same
general public,
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equation, the evidentiary problems are uncharged. But that is true even
w the extent that market value is eliminated from the original equation.
Where, for example, the deduction is measured by ithe increase in actuai
use value, it must stili be translated into money value, usually proved by
“expert” testimony.

Thus, the various refinements have leit the oid difficultios virtually
intact; at the same time they-have intzocuced new ones. Inordinate amounts
of time and energy are squancered in hair-splitting controversy as 1o
whether a particular fact complex falls within or without the rule s for-
mulsted in 2 given jurisdiction.

Conceivally, additional administrative and judicial difculties could
be justifiably assumed o advance policy considerations. That, however,
does niot appear to be the case. This is not 1o say the modifications which
have taken place over (3e years were not policy inspired. The contrary
is probably true; certainly many judicial opinions touching this subject
are :&j.w with policy arguments, It is to say that, notwithstanding arducus
and sustained efforts at & more perfect justice, progress has certainly not
been natable. The results in some cases even raise the suspicicn that the
efiect has been not progress but regression,

B. Tie Problem of Diversity

On the national level, the paramount consideration pertinent to this
cvaluation is diversity. Under the present law, whether one owner of prop-
erty located near a projected highway will fare better or worse than another
may be influenced by one or more of several factors. Assuming a highway
raversing two states, the law of one state may be more favorable to prop-
ety owners than that of the other. The law of cither or bota states may
be .iore favorable than federal law. State law may be relatively more
lavorable to property owners in one geographic relation to the project
than to others. Thus, the amount of an award will depend on the state in
which the subject property is located, whether it is condemned by the state
or federal government, and whather it is a partial ¢r total taking.

The coexisience of more than one legal rule applicable to factually sim-
ilar situations is a commonplace under our legal systemn. A certain amount
of diversity Is doubtless inevitable, but even for us it is rare to have such
a kaleidoscope of rules pertaining to so narrow a subject as the varisus
rules pertaining to the deductbility o benefits from condemnation awards,

In most areas of law, compeiing rules can be adequately described
and classificd by tke mzjority-minerity rule dichotomy, so beloved of
hornbook wiiters. By conmtrast, iu this area the rules require at least five
pigeon Loles. The present classification of rules, based on special versus
fenerai conelits and on value of property taken versus damage to property
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remaining after a partial taking, is as adequate today as when it was
devised shortly before the turn of the century.

To the extent that this classification creates any misleading impres-
siom, it is fu picturing less, rather than more, diversity “2nan actually exists,
since it locks only to legal rules. Bt the lepal rules o two ‘urisdictions
may be phrased the same, yet lead to quite cifferent resul:> . nwards, In,
& state that defines “special” benefits restrictively, to isclate one exomple,
fewer deductions will be permitted than in 2 jurisdiction which defines e
same term more broadly.

If diversity of rule is measured not simply by verbal comparison, But
application as well, it has more probably waxed than waned with the pass-
ing years. As new technolozies and concepts emerge, the possible facteal
combinations become more numerous, And as the factual variables increase,
s0 too does the chance of divergent rosults from the application of identical
general propositions of law.'™

A finding that legal diversity exists is not necessarily the equivalent
of an unfavorable value judgment. Conceivably, it may in the long run
even rebound to the general good, If cach jurisdiction regards tself and
other juriscictions as legal laboratorics, the result could be the evelution
of a “best” set of rules uniformly applied throughout the nation. Or diver-

62 Nor is legal diversity always reflocted in the nen-egal facts affecting community ¥fe.
One point of refmction at which distortion e ocour is fn determining factus] connotations,
such as the meaning of special and general, which Grure w0 importantly in the rules of many
jurisdictions. Another, at leust as important, is in the decisional process jteelf, A fac” . ting
condition in condemnation cases Is the iremendous discrepancy in the evidencs on cvery value
ation fesue, o that o very great range of verdict can be sunported an the rocord, And righlilv
or wrongly, juries are widely believed to take advantaze of that Jatitude in returning verdicts
teached by tempering the Jaw as chareed with & lay view of justice in the particular case.
Judges doubtless ean better rationalize their results, but bencath the legal jormon may = e
same extra-legnl motivation, At lerst, there is rosm te suspect that that may be the expians-
tion of cases such as Triarie v, United States, 157 F2d 107 (ist Cir, 19:6). The goverament's
position was that the property coui! best be wrad for low—cost housing and was worth aporoxis
mately $7,500. Defendant valued the same propecty at more than 2700,503, based on o highest
and best use for industrial, waterlront purposes. Twe facts wore incontrovertibly establisheds
{1} the condition of the harbor ruled o2t present indnstrial use, and (2) that condition wonld
be remedicd by the Barbor improvements planned by the governmens, The controversy was
wheiher the expense of mnking the impravement woold be nrohibitive for private enterprise.
The award in the txial coar! was far less than defendant nsked, but abeut Taur times maotre than
petitioner ofiered. On the record nlone, it would almost corizinly have been sustained on
review. The trial court, hewever, filod a surnosting oplnion in which it rested i*s conclusinn
on a federal "polics™ of aldine commerce by improving navigable waters withou: cost o
Properiy ownerr.

While practical realities probebly phay 2 larzer oast in determining damames, Unfied States
v. Causby, 328 1.5, 256 {1946}, there is no reason to suppose that the calew’ation of bercfts
is insulated from their infuence, Thus, whatever the logal formuta for "special” benefits, it i
not hard to imagine the strainfng to find a Iegal “benefit™ from an Improvement which clearly
and unquestionably iacreases the market value of = property.
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sity of rule may be reiativey reutral. Decause of the immobility of real
property, legal rules concezning it are gererally thought to have only a
local impact. Hence, Jittle if any sigoiicance is attached to the fact that
neiehboring jurisdictions may Lave difierent and even conflicting rules.

Goals are fac litmus that makes legal Giversity meaningiul and enables
an evaluation of its social impact. Jutes are only beiter or wWorse as wey
serve or disserve the encs they are intended to advance. The rules in
this ares have relovance to several possible goals—ior example, national
defense, equality, and economy. The evaluation is not necessarily the same
or even consistent as to ail of these goals.

When tae purpose of constructing a purieular highway is the defense
of tae nation, the orincipal concern would seem 1o be getting the road built.
Because a nation’s resources are never unlimited and because other defense
needs compete with roads for the tax doiar, cost is a factor, but only
sccondarily. Under the stress of war-time emergency such as existed in
the early 1940%s, the normal order of priorities becomes greatly accentu-
ated; cost consciousness Girinishes virtvally to the point of complete
obliteration. Other valucs—iairness wnd reasonableness, for example-—
which in more normal periods are highly esicemed, are sometimes sacri-
ficed in tha eifort at sali-preservation, The need to accomplish the task at
hand, adecuately and in the shoriest possible time, overshadows ail factors.
1f deductions for benefits were equalized and maximized, some property
owners would be hurt; the taxpayer would have o somewhat lighter burden.
it can perhaps be argued in justiication that defense measures are taken
for the benefit of the nation as a whole, no: for the property owners who
may receive some wholly incidental benefit, The mere fact that the benefit
is incidental to, rather than the principal purpose for, the activity does not
make it any the less real no: necessitate making a gift of it.

Ii deductions for benefits were egualized and maximized, property
owners adversely aifected by the change would almost certainly know of
it. While patriotism would again tend to weaken opposition, it might not
be enough to eliminate it entirely. This could, if unchecked, result in
serious delay unde: state procedures which mazke possession contingent
voon payment of the final condemnation award. Assuming state and fed-
ersl cooperation, however, the probiem in such states could be circum-
navigated by use of federai Jaw and forum under the present section 107,
While some savings might be affected, the goal o national defense in time
of peril might weli be better served by minimizing {riction, ignoring the
Civersity, and conserving national energy iv the major task.

Economy is probasly the simplest goal by which to evaluate diversity.
The rule which produces the lowes: cost is the best rule and any deviation
from that rule is bad precisely to the extent that it increases cost. Ungues-
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tionably, rights of way costs may be a very significant element of total
©0sts, as in the widening of a Detroit street, where thet single item
accounted for ten of the eleven million dollars spent on the project.™ On
the face of it, this would scem to point unequivocally toward a nationally
uniform rule that would permit maximum deduction, The difficulty is that
things are not always what they seem to be. Reduced awards might resnlt
in fewer settlements, and increased Iitigation conceivably could offset
reduction in awards. So, too, could the feeling that a small group—prop-
erty owners—was being made to bear too large a share of the burden of
public improvements. In the past, this has led to numerous modifications in
state laws intended to equalize the burden. If changing the rule o effect
a reduction in cet awards caused a recurrence of that feeling, it could find
an outlet in more generous verdicts for damages, again offsetting any in-
crease in deductions for benefits.

To other goals—increased employment, promotion of commerce, and
mobility—diversity per se among rules governing benefits that may “e
offset has at most a very nominal significance. Its significance is that some
of those differences resnlt in higher net awards than would otherwise he
the case. To that extent, the rule disserves each of the goals in varying
Cegrees. Thus, a higher cost of land acquisition does not directly aid em-
ployment ar any other of the goals. On the other hand, it is certain’y pos-
sible that it will reduce the amount available for construction, and thereby
the number of road miles that can be built, directly and adversely affecting
jobs, commerce, and mobility. )

The goa' of equality, from the federal viewpoint, has two cimensions.
One is common both to the federal government 2ad the states, namely,
equality ameng groups: abutting landowners, non-abutting landowrers in
the area, propertyless residents in the area, and the comrunity as a who's,
The other is equality among differently located segments of the same grou:,
for example, abutting landowners in New York, New Jersey, ané Cali-
fornia.

Equality, as it will be vsed here, is not a mathematica! concent, but
an equitehle concept, or, if you will, & moral one. The princina! e-lterion
of judgment is fairness. This still leaves the question of scope. Ts Tze goal
satisfied Dy equality among owners whose property is condemnec? Shouid

Should it go the whole way, striving for an equaiity which comoreends
the entire community?

An clogquent commentary on the difficulty of the search for the rule
which would best achieve equality is the number of different rules that it
has produced. For although a type of benefit which may be set off under

153 Lewee, Lecar Asrects o Coxtrornive ITonway Accrss 19 {19453,
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ne rule reay not De Caductible under znotier, and aithough the extent to
vaich an award may be reduced may be morz or less under one rule than
znotker, the choice, when judicial, appears to have been animated prin-
cinally by considerations of fzirness.

This consideration, {or example, was the focus of Bauman v. Ross™
which put the United States Supreme Court’s imprimatur on the definition
of constituticnal “just compensation” as the sum of (1) the vaiue of land
actually taken, and (2) damages to ihe remainder aiier deduction of
benedits. This rule was chesen becaunse, according to the Court, “to award
{the property owsner] . . . less would be unjust to him; to award him more
would be urjust to the public.”™ The principie does not, as interpreted
by Mr. Jusiice Day, authorize the deduction of all benefits, sut only spe-
cial benefiis, It is clear from his dissent In Brand v, Union Elevated R.RM
2t his objection was that an abutiing property owner would be paying
for something which the rest of the community received free, although all
benefited alike.

The specizi-gencrai distinction and the various tests for distinguishing
one from the other have evoked similar usterances. The consensus appears
io be that it is unfair to deduct general beneilts, however defined, but not
specizl benefits, again however defined. Nichols, who agrees with that
view, states in justification that general benefits “are very difficult to
ussess accurately, and as they usually arise irom an increase in popula-
tion or business prospericy expected to {ollow the improvement, they will
never be received ii the results hoped for do not foliow.”%

s seems short of persuasive, for two reasens. Neither the uncertain-
{ies nor the difficuiiies of zssessment are significantly greater than those
encountered in estimating the mariet value of property taken or dam-
aomed, or the value of “special” benefits. ™ It may be admitted that the
anticipated Senefits may prove to be ephemeral. But this possibility is

1267 US, 548 {a897).

155 14, ar 574,

356 235 11.S, 586, 596 {1915).

57 3 Nacuozs, Zamivewr Doscas § 86208, at §8 {34 od. 1950),

134 Tn United States v, River Rouge Tmprovement Co., 260 U.8. 411 (1926), it was withia
ihe pbsolute power of the government 16 bar the property owners Trom further enjoyment of
the benehits fa guestios it any time in the future. Bat this was held to be sizmply on. dact fo be
weished I assessing tae value of the benefit; as a matier of law, however, the begeiit was Leig
0 nevertheless have some vaue. A similar view was expressed on the somewhat giderent facts
of Relchaiderfor v. Quing, 287 US. 315 (1932). There the condemnstion for park purposss
wad the elset for raeliis were past histary. The litigation wos comrenced because the gove
exnaent had indicated itz fnuemdon o terminate vie bencicial vse and devote e property to
aaoilier public use Jess benedicial to proporty values in the vidnity; the Court upheld the gov-
crnment's freedom of aciion, suiterating that the contingency which there cumne 10 pass Was
always & possiblity that should have been taken into account in assessing the value of the
beneiiz,
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merely one of the elements in the market value calculus. While increases
in general prosperity and therefore realty values in an area - 2y be con-
jectura! in the extreme, that is insufficient reason for a general ruie of
exclusion, for at other times they may be susceptible of clear and incontro-
versible nroof. Certainly in United Stetes v. Alcorw™™ the increase in valve
of the remaining property was clear beyond dispute and very substantial,

The point is that there is no necessary and precise » “tion between mar-

et value and speculntion and remotencss. Hence, if the purdose is to
exclude speculative and remote benefits from the ealculation, as is certainly
desirable, a rule would serve “etter that was phrased in those terms, rather
than general benefit or market value, which may be neither specuiative nor
remote.

Secondly, under any rule ceductible benefits are calculated in terms
of market value. It is never the physical fact that is the benefit but the
market’s consensus of its worth. If some misantbropic property owner
were attached to & slum view, which was eliminated by the creation of &
park, his property would stili be held to benefit becavse average buyers
and sellers have a different scale of values from that potential seller. I
the same park were created in a rural area not likely to be urbanized in
the foreseeable future, it might very well not have any impact at all on
real property values in the neighborheod.

In addition to the argument raised by Nichols, fear that adiacent pren-
erties might be treated disparately has also played a role in the tendency
to disregard benefits in computing condernation awards.'® If twe prop-
erties received exactly the same benefit, but only one suffered a takinz.
that one wouid pay for the benefit, while his neighbor enjoyed the same
bepefit free.!*! But, as one court has pointed out, ™ if a properiy owner is
receiving full value for what he is giving up, there is no reason why he
should be heard to complain that someone else is getting a greater bargair
or paying less than fair vaive.

Bven the law, with its vaunted tolerance of differences ameng reason-
able men, might well ponder the absence of a consznsus among opirions.

oy
The exnlanation seems o be that 2ithough all were striving to reach the
- e o

just result, one that would be fair to 2I! affected by it, the means— the

199 80 .24 487 {Oth Cir. 1935), rehearing dended (1936).

2% 7 y2 Water Frant In City of New Yor, 100 N.Y. 350, 83 N.E, 297 {1%0%).

162 Coreled to the next Jogical step, this tine of reasoning weuld stem o preciode even
reduction of damanes for benefits received from a taking. One property may be only it
damaped and greatly benefiled by a public improvement, white another is groatly damaged bul

T
it

the

damzged at all, Here, top, the situation is inequitabie as between owners.
162 Sep Younz v. Harrison, 17 Ga. 30 (38550, Ser alro MeCoy v. Union E'ovated R2.,
2 TR 354 [2815)
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ceiment of benefits—was not and s not sdeguate w the tosk. Whatever
conat s acepted, some individaal or groud gois fzvored treamment rela-
sve 10 apoiher. IT reformulation of Gie rule governing oifsets is 1o be the
00l sumerning less than periect justice must be accepted as inevitable.
endisically, the law can only aspire {o minimize the inequity and to
.o its burden on 2 rational basis.

" The extent to which existing differcnces sheuld, i zoasible, be ¢lim-

-
h)

“nawed, depends upon wiich of the compeiing value Judgments are chosen.
{uaerlying the eatire problem is the {zct that, theorcticaly at least, the
v of & pudide Improvement is larger ihan its parts. The underiaking
WL an imjrevement entuils numercus categories of cost, only one of which
- for lund tacen or camaged. If the improvement succeeds in its objective,
e €OSts will be transwuied ino beneflils in at least that amount, but
Lopefuliy Tar exceeding .. Thus, if the value (at the vzluation date) of
the land taken for highway purposes is X, and the value of labor and
..... terinls 1y constract the road is ¥, the vaiue of the kighway according to
Lt wseory Wi sot be X+ Y, but X -~ Y + Z. The issue this raises is:
What shail be done with Z?

One pessivility is that all of it should go 1o the owners of the property
wiih has been taken in part or whole or that s beneficially affected
shough not taken. Another possibility is that ali of it should go to the
cieudng tgency. Stll ancther is that it should be shared by the creating
ety @nd the effected property owners. Unforiunately for any resolu-
slan, the issue is not of the black or white variety which admits of only
o view by right thinkiog men. Thus, the first view is embodied in Mis-
~vippl law,™™ the second was sustained under tae chalienge of the two
{vion Flevated cases ™ and the third is sanciioned by most rules, which,
wnwever, ditfer as to ratio. With such a wide divergency, there is no
-agective basis for adjudging one view “right” ana the others “wrong.”

The conclusion of this paper Is that, in general, the law should aim at
seeouping all of Z, the surplus value, for the public. Property owners have
7 better claim to it than the general public, with whom they would share
sader a rule of recapture. Moreover, reductions in the cost of individual
Jrofects might result in a larger number of projects being undertaken,
{40, angd if each results in a Z product, or surplus vaive, the production
-1 vahwe and wiih it the material well-being of the general community is
raximized.

13 Boe, o.p., Mississippi State Highway Comm'n v. Hillman, 139 Miss. 850, 198 So. $65
i) ) Stare Highway Comm'n v. Buchanan, 175 Miss, 157, 166 So. 537 (1936); Meeridian
v, iliazins, 81 Miss, 376, 33 So. 1 (1%02).

i WeCoy v, Union Elevated RR,, 247 US. 354 (1918) ; Brazd v. Union Elevated R.R.,
i3 US 500 (1918).
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This approach to the problem is suggested as exposing & weakness in
one argument which is sometimes made against market value measure.
ment of compensation. The gravamen of this argument Is that ‘he public
purpose of improvements intended to increase the general prospes’ty of a
particular area would be frustrated by a rule, such as market velue, that
would cream off al] benefits.

Compensating a property owner only to the extent of a dimimution
in the market value might just possibly have this effect. Now and then 2
rublic investment may be ill-advised. In such cases the value of the ben.
efit produced by it falls more or less short of its cost. In the extreme cases
the benefits may fall as low as, or even below, the cost of the Iand (includ-
ing in that item, damages and cost of acquisition). If, in that case, the
property owner is charged with a1l the benefit conferred on his property,
23 a property owner he is in the same financial position as before the im-
provement. But the frustration of public purpose comes not from the -
rules of compensation, but from the failure of the undertaking. Where
the improvement attains its minima! objective of creating benefits of equal
value to costs, the broperty owner may still be better off financially than
be wonld be without the improvement. The benefit, ex kypothesi, is equat
to total costs—and land is only one of the raw materials which, with
capital and labor, comprise tota] cost. While no hypothetical general ap-
portionment could possibly be accurate, it seems not improbable that
abutting landowners will f requently be benefited by more than their
camages, ie., the cost to the, public of their land. It follows that since
the worst that may befall an owner in a pure condemnation proceeding is
a verdict of no damage, in al! those cases he will derive z net adventage—
43 property owner—{rom the improvement.

But it is by no means clear, assuming the intent attributed to the
public is the corzect one, that it would be frustrated even by a rule which
did cream off all benefits. The intent, as stated, is to increse - general
prosperity. It would be the rare case indeed where all residents of an
area, or even those most in need of public assistance, would also he land-
owners in the area. Rules that modify the market value measure so as to
leave the property owner with a greater share of the benefits may thus,
much more than the market rule, impede the redistribution of wealth
anticipated from the improvement.

None of this applies in toto to condemnations by virtue of authority
delegated to public service corporations or semi-public bodies and the
like. The sole exception is the corporation reguiated as to rates and profits,
By such regulation, the public can control the redistribution of wealth
without departing from the general lnw as to compensation in condemna-
tien cases, In all other cascs, aowever, that s not true. And if there is
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liile reason for landowners os 2 class 1o profit at the expense of the
general public, there is even iess reason to weight the scales against the
public where the beneficiary is the owner of a private enterprise operated
ior privae profit, however much the public may need the particular im-
provement.

But even the market value rule does not recapture the betterment value
irom ror-zbutting landowness. Here again the early legislation had an
answer. Statutes frequently provided that the cost, or part of it, was to
be assessed against the properiies berefited in proporiion to the benefit
received regardless of whether or not the benefited property had also
been injured. These doubtless di€ not mate out periect justice; in Bauman
©. Ress, for example, the act contained such a provision. For some un-
explained reason, however, the scheme of the siatute cailed for deducting
from any award the entire value of the benefit received by the property,
but tuxed benefited property only to the extent of one-hali the benefit,
Thus, even though owrers of injured properties were given a deduction
in t:e amount of the tax, the effect was to charge them with the whole
of the benefit received, balf again as much s heir more fortunate neigh-
bors.

While assessments are still used to rzise funds for public improvements,
it is a technicue which may be discouraged by the state-federal partner-
ship in bighway construction. Jucging by its wikity as a {inancing device,
the ussessment would appec: to bz a valuable tool on every level of gov-
crnment. Tradivonally, howaver, its use as been largely confined 1o
municipal corporations, including non-governmenial, special function dis-
tricts such as park and sewer districts. Gn the federal level, outside the
Sistrict of Columbia, the national government has used oiher means of
imancing public works sponsored by it. Hence, as roud building becomes
less 2 matter of city streets and more a matter of state and national high-
ways, built by the siates or by the states In cooperation with the national
fovernmant, the special assessment, for all its merits, may fall into greater
disuse.

Another method of recaupinent is excess condemnation.® And it may
be Lt il :usts of improvenient continue to rise, partly because benefits
are ot recsuped in measuving condernation awards, states will be forced
to resort more and more to that expedient. As an exclusive device, however,
it is clenly inadequate, although us zoother tool in (he arsena. it can
undoubtec.y Lelp toward achieving the goal of cost minimization,

When one leaves the rezim of abstraction for concrete situations, prac-
tical considerations become more important. For examnle, even if every-
one is agreed that condemnation awards should not include any Z or suz-

185 Gn exeess acquisition, see Hasn, Lawp-Use Pravxise 407-60 {1959),
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plus values, in practice that may be hard to isolate and hard to value.
There is also the concern that the anticipated bencfits may never material-
ize, in which event the defendant wi! never receive value for the property
which he was coerced into “selling.” _

V7hatever the merits of frese cualms, they would seem to apply equally
to the computation of damages. The difficulties of valuation are as great
and the chance that anticipated damage wiil never occur are as good. If
market value can do rough justice on the issue of camages, it is harg to see
wiy it cannot furc. 'on with equal efficiency on the issue of benefits.

There is an adcitional consideration which leads to this same conclu.
ston. Under Unifed States v. Miiler ™ the award for land actuvally saken
is its market value at the time of taking, less any increment in value result-
ing from the improvement. The effect apparently intended by that rule is
to protect the public from having fo pay for value which it created. But
the other side of the coin is that the condemnee whose entire property is
taken is denied a share of the newly created wealth. Fis situation is no
better or worse than that of the property cwner none or only par* of whose
property is taken if, but only if, all the value of the henefit conferrec on
the property by the public is paid to the public. Otherwise, such property
owners are given favored treatment relative to that accorcded the first group,
whose entire property is taken in connection with the improvement.

This reasoning cannot, however, quiet apprehension of possible bard-
ship. If the calculation results in a net benelit, the owner may not have
the means of discharging the resulting debt. Suck 2 negative award is not
possible where the oniy means of recoupment is to offset henefits, But
some might characterize as an unfair hardship the situation in which a
person’s income is recuced by the taking of part of the property from
which he derives his livelthood. His loss is immecdiate and out of nocket;
his offsetting gain in the market value of the remainder is also immediate,
but before he can have it in pocket, he must sell the remaindear, which may
not be 2 subjectively acceptable expedient or even nracticnble.

CONCLUSION

It is suggested that the ideal legislation governing federal participa.
tion in highway construciion programs would recoup to the public sub-
stantially ail ths benefit conferred by public improvements oa land within
its sphere of inluence. This could be accommlisher ™y means of a special
assessment alone. It could be accomplished most eliciently, however, by
coordinating the assessmen? srovisions with those governing comnensation

168 337 1.5, 369 (1943).
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in condemnations. The measure of camages recommended s the net mar-
ket value increase or decrease—a measure that appears to have achieved
the best results in the crucible of controversy.

‘This conclusion migiit be cbjected to on the ground that the vast major-
ity of jurisdictions, which ¢id formerly use that measure, mociied it for
one reason or another. Howaver, thot trend has halted and is in the process
of reversal. As a New. Mexico court ably stutes:

The trend throughout the nation is toward considering off benefits in the

determination of damages in condemnation cases. This trend is nurtured

by the policy of the state in trying to bring down excessive cost of rights-

of-way 50 as to make the money appropriated and available for roads and

other public improvements go as far as possible. It is possibly due also to
some extent to 3 graduaily changing concent of the sacred character of real
property ownerzaip which thus gradually is aliering the basic theory of

“just compensation” in condemnation cases.16%

This picture, purportedly of what is, may be colored by the court’s view
ol what ought to be. But if no: nerfectly descriptive, it does seem predictive
of the developing trend. If so0, less resistance en the part of the states may
be anticipated to the substance of the propesed rule.

In adopting such a general rule, excepiions may be deemed desirable
or expedient in specific areas. The rule might, for example, be limited in
appiication to those roads more than 50 per cent of whose cost is borne by
the federal government. While such a limitation has oxly the expediency
of compromise to recommend it, special treatment for developed residential
areas may arguably be justified en more concrete grounds. Commercial and
industrial parcels are in an economic sense fangible to 2 fairly high degree.
Benefits conferred on portions of such parcels remaining in private owner-
ship after partial condemnation can be expected to be practically realiz-
able, even il not in fact realized. The henefit to a ome owner, on the other
hand, may be equally realizable in theory, but only in theory because so
many othér very real and important vaiues are oiten tied in with the con-
cept of “home.” The probabilities are, howaver, that the value of benefits
conferred on developed residential areas will not be a very significant
foctor in the land acquisition picture und that the value of benefits con-
ferred on present or future sites for industry and commerce will be 2 very
substantial element in the cost picture. If economic data substantiates this
hypothesis, the proposed measure would have a buiit-in adjustment mech-
anism which would take care of the probiem. But even ii not, exceptions
could take care of it without unduly compiicating the rule or its adminis.

- tration.

37 Board of Commrs of Dona Ana County v. Gardner, 57 XM, 478, 483, 260 P.2d 682,
885 (1953). ’
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In phrasing such exceptions, if made, and the nrovision generally, care
should be taken that the special and general distinction, ejected through
the front door, docs not return trrough the back, 25 in valuation evidence.
This danger s uncerscored by the confusion which has marked the annlica-
tion of the before and aiter market value and various of the compensztion
measures phrased in terms of special and general,

“wo considerations Mave been given grectest weight in selecting the
measure of net change in market value. One s that this measure would
maximize equality of treatment of residents of the aren, without regard
to whether they are properticd or propertyless, The other, extremely
practical consideration is that this measure would cream off what is com-
monly referred to as “general” benefits, waich, however denominated, may
well be the only benefit having a substantial enough value to warrant any
real effort at recapture.

To recoup bencfits to property not involved in concemnation pro-
ceedings, a complementary device is needed, such as a special assessment 1%
The asscssmesnt would be levied by the state and wouid thus in the first
instance swell state revenues, Either the state would retain the funds in
addition to receiving its full federal contribution, or the amount of the
assessment would be counted as part of the federal government’s statutory
percentage. Which possibility is sclccted seems relatively unimportant.
Either level of government, unlike the individual property owner, may be
expected to use additional funds to further the general welfare.

Although these are innovations in national Jaw governing the federal-
state highway bullding partnership, they are not without analogous prec-
edent. The unemployment insurance legisintion provides some guidance.
There the federni government accompiished its objective by making it
relatively costly for o state not to enact desired legislation. The same prin-
ciple could be employed bere. The federal sovernment could deduet from
the state’s contridution for land acquisition costs that part of costs which
it would have recounaed had it enacted necessary legislation. An exception
might perhaps be made, ot least for a time, in those siates having constitu-
tional limitations preventing the statutory changes necessary to accompiish
that result. Furthermore, there is analogous precedent within the present
highway law. Certain state expenditures are Jimited by federal statute toa
percentage of cost.*™ The state may pay more if it wishes, but it may only

6% Another posshic avenue of recoupment js through taxation; feders] and income taxes
Lincluding capital pains taxes), and Zocal properiy taxes, Taxation, however, takes only a per-
centage of gain, The guiding principles, particuiarly os to corinin aspects of taxation, have e
relevence to condemnation problems, And, perhaps most importantly, It confuses the atcounts
ing picture of the improvement without any compensating advantages,

163 77 Stat, 802 (1058); 23 US.C. §105{¢) {1958},
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ook to the federal government for reimbursement up to the specified
aaxinum.

A compromise with the ideal, or an evolutionary stage ia the transition,
-ut still 2 gain over present practices, would be fecoral legislation deferring
+he 2ticipt to recoup benefits where no part of the property is izken, and
mnly making market value the measure of condemnation awards for
ioth state and federal proceedings. Another intermedizte step might be
:5 put the rule into effect only as to industrial and comumercial, but not
svsidential property. The rule of law would still be an innovation on the
“uderal level. The probabilities are that no constitutional obstacle would
Le raised against it

With respect to federal legislation looking to changes in state law
iz3¢li, further compromises could be made. For example, the few states
which do net now offset any benefits might be induced to deduct speciat
tenedits, It is extremely doubtiul, however, whether, from a practical view-
yuint, it would be worth the effort entailed. As Judge Parker pointed out
tuck in James River & Kangwha ». Turner™ the chief benelt to be
asticipated by property owners by reason of adjacency to a public im-
proversent is an increase in the market value of the property.’™ Many
decisions since then indicate the correciness of his view. If this “gencral”
snpreciation is not to be taken into the calculation, the other elements
vombined probably do not represent 2 large dollars-and-cents value. It
ceriainly does not seem large enough to justify possible federal-state con-
iict or the expenditure of administrative energy to overcome congressional
sesistance, which the legislative history of enactments in this area indicates
would be aroused.

It is undeniable that enacting the rule proposed is this article may
cunse same political anguish, if only because of the {orce of inertia and
becanse any change is bound to collide with some vested interests. But
<he federal government has a duty to be in the vanguard of reform. This
lequl change should bring i its wake very sizeable returns, The time and
«fort now expanded by appraisers, lawyers, judges, and juries in the multi-
wcinous distinctions between those benefits that are general and those
to be classified as special, and the hair-splitting to which they have given
rise, wili De swept away. In their place will be a rule that is not only
simple—simple to understand, simpie to administer, simple to adjudicate—
bt on¢ that will come much closer to meeting currént needs and curreat
ihiurs of Justice. Lastly, it will reduce the cost of improvements—thbereby
enabling maore effective use of funds available for such improvemesis or
w:her public weilare objectives.

V36 Va. 313 {1538).
1174, at 329.
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:Parwl Valuatmn

BAMFORD FRANKLAND P
Hmdqu.;rtefs Rihhtmf Way Agem Cahfornu Dwzszon of Hzghways

'E&C!i YEAR tlw Cahforma lesmn of Hu'hw'iys cumplctes mnre than H, Uﬂﬂ separatg
appraisals of real properiy néeded f6r highway rijihis-of-way.  About haif of these A
praisals are mide indnsidnceés where only a porton of a whole ‘property ‘is needed, Teav:
ing the, Femainder in frivate ownership. Faor.each -pariial acquisition two appraisals | : o
- must be made: one of the property "'beioro" renmv.ﬁ of the portmn needed and one re- . “
flecting its value “after," = T o s
. Ordinarily a before valuatioi pz-esenlq little pmhlnm——obpevmlly in the case of resi- ' ‘ o
* dential properties; The, apbraiser seurches the immediately hurroundmg, area [of re-. .
cent sales of similar pro:zert:es The compar;dﬂe sales are nd_:usted for minor ddfer+ '
ences in time of sale, Jmpr(Wemen;, and neighborhood influence. I an appr:user is
familiar with the area in question, the appraisal can oltens bé aecomplished in as Jittle .
as one day:. ‘The choice of eorparables which are near i both time and location insuves
that the econemic influences which bear on vahie will be similar and obviates: the neces-
sity for any exténsive market or comimunity research. ;
- The after valuauon presents-an eatirely different prohlem 'I‘Ius apprals:f} must re- :
flect ihe eilect on a propéerty of the removal of a portion ind of the constyuction of the
highway facility immediately adjacent. TheoFetically the methodology of the after ap-
praisal could be exactly the same as that used (¢ deterinine ike value before. However;
4 search of the immediste zrea for recent sales of similarly aifected properties witl
almost always yield no result. : This is understandable becausé in more than 19 yrof
freeway construction-in. Cal:iamia less than 40, 000 remainder parcels have been - s -
. ereated in the entire State; it has been estimated that far fewer than hatfd these have e
- been sold, while stil} Imr represent valid and useable sales, ' ' R
There is; of course; a next best solution. “ Sales from other areas, wh:ch are neither
. timely nor near in location, m:gm provide some indication of freeway effect from wmch
‘an appraiser could form an opinion of value. However, the courts have beenunder-
. standably-reluctant 1o admit as evidence sales which! are not near in- time ¢ locatiun
~ and appraisers are reIuctnnt 1o use suhstammtmg data which will nof be aecepted in- - .
 court. Their logic is clear; value is a function of time and lecation and any’ cnmpari- E S
- son of properties in different -areas or sold-at different times m error-prone. C -
Despite the reluctante of the courts to’ admit sales of rémainder partels as eviﬂence,
~ they still remain thé only factual dowmentary evidencé of fmeway eifect. They are
- useable in a few specific instances and their usefilness could be extended if 4 means
were found to document the necessary ad]nazments for time and Jocation: For these -
reasons the California Division of Highways sofme years ago began 4 systematic ifivesti-
‘gation of every valid remainder parcel sale dccurring along ever¥-California’ freeway.
To date, approximately 1, 000 such remainder parcel sales have been coliected, taba-
lated and analyzed.. Inj‘ormatmn collected includes appraised yalues of the whole prop-
erty, of the part required for right-of-way, and of thie remainder; eventual sales price;
control data to permit time adjustments; physical changes in pmperty., and physical data
regard:.ng preperty location, acquigition, aAnd construetion of the highway facility. .
‘The gbjectives of the mass data collection were the determinations of the pessible
pattern development; of the relation of key variables; and of similarities. A range of
etfeet might be determmed ‘on the bagis of valies and physu:al emracteristms 8o that




el

effect on-the parcels lavolved. '

B4

* an appraiser could, with re‘asnna!gie contidonce, ferm an opinion in any similar instance,

Unilortunately, careful correlation and anitlysis have as yot prodoced no d_‘lscenmhic
patterns. - Neither the physical charactéristics of the tukings, of the highway construe-
tion, nor of any minor geagriplhic benchmarks provide keys to the use of 1the sales éx-
abples, o shany cases; the investigdion of these [fatures and ibeir correlatiow’'re-
vealed diametricaily opposed effccts in situations of almost exact physical comparabile
ity. The appraiser with complete access. 1o all gathercd sales ean {ind examgles o . -
support either damages or benefits in almost any case, depeiding.on his ‘own preé-~formed.
opinions. - - . S S R
Because physical variables scenied to-provide no ciue to measurement of freeway

effect, evidence o{-o{.her"ir_ar’igbles'}wasf".sdught“jn the lilerature. A compfchensive study -
which concerned Hself with only the poskible cifect of [réeway consthiction and not that

of severance snggested one approach to the probleii.  This study, of value trends among
whole properties in residential tracts containing 33,396 homes, was completed by the. |
Division of Highways in Marchi 1957 ¢1). Sales dniong 1, 657 homes: constructed adja-

cent to freewdys were compared with the sales prices of hoiies away from’ immediate

freeway influence. Two significant conclusions of this sludy were that (a} M., factors

. inkerent in the entire tract, such as the iivability and physical appénl-of the houses in
~ one trizct as opposed to another, -or the setial.and economic: stafug of the residems, _
have a greater influeice on'the price trend thana freeway, school, or some other non-" .

residential use adjoining a Smail percentage of the homes in a particular subdivision, " -

follows a pattern consigient with the pricetrend of tompirable homes.”

A conclusion that relative demand in 2 _ : i
physical influence fronia highwdy would séem to follow logically. This is, of course;
z well<known fact in the case of commercial of industrial properties affected by free-
ways, Many examples have been githered in these intter categories which shéw fan-. - *

~‘and {b) "The annial ttend in resale prices among gubdivision homes adjoining freeways’

tastic price increases for parcels whose shape has been virtaally mangled and where
nearly any ather poteptial use has beex preciuded, In these cases, demarid has clearly
outweighed any physical detrimeft: imposed by either right-ol-way aequisition or free-
way construction.. o e S T
No such clear-eat factors are involved in residential praperty price changes. But -
inasraueh as measurable physical and geographie iactors provide no clueto the wide :
variations in freeway effect among residential properties, it could be assumed at this -
point that relative demand ina residentiai area is alsc the major variable which pughit

to be measured. , Unfortunately, the remhainder parcel analyses made to date a0 not

¢ontain any data that would permit the:

measureméint of relative demand levels or theit
If the assumption is corréct that relative demand jevels in a residential area are L
responsible for the presence or absénce of damages, an intensive large-scale Study - ‘

- must be undértaken to provide the supporting data needeéd.

Before this could be dode, a pilot study had to beé completed which wquld strongiy

indicate that the effort would be justified.. A-recent study of remainder parcel sales

in San Diego County was aimed-at providing the necessary supporting data. The ob-

_ jective of the study was to Felate subsequent sale prices to cormmunity economic trends.

I the analyses among similar properties in dissimilar communities gave indicationthat -

properties tended to be unaffected or benefited in a strong demand area, the premiseof -

the pilot study would be confirmed. - e . R
Efforts were concentrated in two suburban conimunities; La Mesa and El Cajon,

about 15 i east of the San Diego central business district{Fig. 1). -They are reached

“trom downtown San Diego by traveling.two nearly paraliel Trecways which join into-one .

at the eastern edge of La Mesa. The two communities have a common border, La
Mesa being cloger to San Diego. El Cajon is the last suburban commuziity along this
transportation corridor that is undergoing any intensive urbanization at the present
time. Beyond El Cajon, most of the residential development i8 in the nature of ranches

Ls Mesa fo the El Cajon city limits early tn 1957

an area might outweiggh any possmler-dét'rimé_nt'a-l_ o
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Fimﬂ‘?l} $an Diego urban aréa.

ects Calif; 200 and 12. Galif, 12 was completed through El-Cajon late in 1961. The
orientation of the pilot study was toward solving an appraisil problem, “Data an the re~

mainder parcel salés followéed a typical appraisal approach, *Field research in the com- -

munities wag primarily interview and observation betguse these ara the toois most .
readily used‘hy:nmappraiaer;&neﬁanae wds on interview with iotal ¥eéal estate saleés-. -

men and brokers who had worked in the commwhities for anextendeapeﬂad of time. "

. Statigtical data gathered were of the simplest type; i.e., ‘popalation, retiil sales, as- '

sessed viluation, and building perinits. No aftemipt 'was made to corfélate mathiemati- -
cally trends in these areas with trénds in the real estate market, because most real
estate appraisers do not have the facilities [or extensive matheépiatical ahalysis, Asa -

result, data relating to the communities of El Cajon and La Mesa are preéagnted inthe .

narrative fashion of an anthropological monograph with a limited siatistical profile.

There is a possibility of sofne distortion of image, hut-this possibility exists to ¢ degree
and sophistication. . :

in all community studies; regardless of approach, technique,

n:em:-ﬂnzasm;ms DATA

. The after value of 2 remainder is an appraiseéd value.at the tirpe of the highway ac- :
guisition. Freéeway effect, in a specific instanice, tah be 'measuired by adjusting this -
‘value to the time of study by use or 2 (rend basis of sale prices of propertiea not physi-
cally affected by the freéway. Freeway effeet is then the difference between the adjusted .
yalue and the actual sale price, For instance, if property in the area increased § per- -
cent during a year lapse, then the after value of the subject was increased in like per-
centage. The difference between this adjusted price and the actual sale price indicates,
the amount and degree of damages and benefits to the individual parcels. = . o
Obviously, this adjustment, as well as the appraised after value, is subject to some
error because the appraised after value relies to some extent on the judgment of the ap-
praiser. For the gake of convenience, and in hope of canceling soine of this potential
diror, thé Elfects b thead pargels were summarized by BYerages., .. .. .0 oo

L
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LA MESA REMAINDER SALES . . After Hniting cosisideration lo residential
, e T e parcels, there were 16 valid sales in La Mesa
Sate ““‘-“;;1“"" Vajor - S0€ B cpange ., (Table 1}, Generally, thisgroup has experienced
: i# ' A3 anel benefit of 2.5 percent more than the gen-

" i erdl price rise in the immediate ared..
_ Sales 11, 12 and 13 dye three salcs of one
. property, with sale 11 being thie carliest, 12'the
*next and 13 tiie lagt, These sales are summa-

© . rized in Table 2.. Sale 9and 5 aye two sales'ol o

19, 0 20,663 ' 91,500
10,548 18T 10,050
10,548 | FL 7080 13,0
11,256 D EZ AP 14,500
W, 1,4 13,800

CoR0,730 - 18091 15,000

C1, B4, 500 M, 800

|
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L ameM .G 436 one.property, sale'd being the earliest. - The-
30 485 Ia0k 16,000 <14 first feature apparent is that the amount of dam--
L ;i IS waw Ul age may change throsgh time. In addition, as
1% 13,0:0  M441 13,950 e Table 2 shows, the degree of damage (shown
4 a7 doee R0 - B2 as a percent of sales price) Changes through
6 . s e u’,ssp : 6 tifne. Al other-things being equal, the degree

Avg, 13,540 A, 885 15,288 L of damages should be 2 constant percentage of
T T e e T all subsequent sale prices,”. This theoretical =
' © o ¢ . ronstant does not bear ot in the case of the -
, PRETET .. market inLaMesa, .
‘The two parcels which appezar 1o be most severély damaged have something in. com-
mon, i.e:,isolation. For the sake of convenience Sales 11, 1Zand 13 aredesignated -
parcel A, and Sale 10, parcel B. Ib the heiore condition, parcel A was a-cornér parcel.

+
=
.-
-3

The freewsy taking left a tridrgular parcel, the freeway being the base of the triangle

‘and two city stréets terminating at the ireeway being the two sides, - The apex of the

triangle, the corner of the two city streets, "was ‘the point farthest from the freeway.

Inthe after condition, pdrcel A is rather Tike an istand, surrounded and exposed on all - -

sidés. It ig, in a sense; physically isolated from all #ts neighbors. .~~~
* Parcel B, also, i isolated in the after condition; but in a‘unigue mantier: it is situ-

" ated on a Street that was to some degree stratified in the before eondition. At one end
of the street were fine new homesg, ranging irom $14,000 to $50,000. The othdr end
‘of the street was older, containing frame bungalows:built in the 1520's and 2 chicken

farm. There was, ther, » ‘'best” end and a '"worst” end of the street.” Parcel B would,
in the before condition, be considered as part of the best end of the gtreet, the impiove-’
ment being woith at the timme approkimately $12,000. The constryction of the freeway,

* however, separatei the two ends of the street—the biest end on one side of the freeway: -

and the worst end on the other, Parcel B was lefton the worst end.  This itself may .
not have beer énough to create damage; but it i$ now the-only new improverent located
on this street; it stands isolited ftom. the neghborhgod of which it was once part.

The sicial-and physical isclation of these two parcels are the anly two in’_a;"l;ances:ih'are o

damages can be explaired in a context of an apparent benefit of 2.5 percent. The other =
damaged parcels apparently are ot unique, and on any project it would bé expected that -
there wouid be'a range of effect irpm damages to henéfits becausg of the tnednstancy.of = -
demand. Physically comparing them with the benefited parcels, no variables would be

[ : --nﬁ;.‘;:rz S
SALE MISTOAY OF ONE REMAINDER [N LA MESA*

Sule . Duip, djustment A:i:’::'d Bale Price e
e R R T AF) ‘ M{:;J;ed Fofsate
11 334751 TLode 13,668, 00 .1 % I 188 e ‘

12 8/ 8/5% tae 33800 1R 00 LN
12 W16/ 5% | 281 14, 445,00 13,950 . !93‘ -
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- -dential. U there is resoning, the stiperior. identifjcation (eatures of the parcels abufting

: ‘LaMesa
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found to facilitate prediction, On the averayre,
however, properiies in La Mesa show - stroag

tendem'y toward bomg bent\hledhy ﬂmirt-»way vireey At Vatue IR NP L
C . Pareet 7T g Vil & Thame
. _ . : : . - (F1 el %1 %t -
on . - ’ A - e S v o :.,_ ._,.L_; e
"'—“’] T ; T L ¥ R O V. AR AP
Sales in B} Cajon reveal a contrary patl:.rn(._ : ; ) l;’,m IM::_,.' !_i_.,'m‘. e S i .
. As.Table 3 shows, three of the eight parcels’’ § 0 548 1;':,’1-, ’ i;’ﬁ ;?: S
show a benéfil and 1he rest show & danmiage, P 2.4z - 4; L LRI AT _

' The average differente in sales priceof the’ 9, s :iag 1B, 3. :“';2:: _ R
remainders, compared to a similar avea, is LR L A NN | s
-4, 23_percen_t;j‘ It is inierés_t;ng ¥ nofe that -.f;f' CAwL e 11, fms THAT - A
the elght saies, four are abutting the freeway, - =77 " ULl T T T

and four are not, The portion of the ponabut- -, .

ting parcels acquu-ed was.for a irontage road’ ; - ‘ . . s

or tity sireet widening. Cf the foilr fmgway abutling parcei*i three are tm: I}encfncd - - : CoTn

- parcels. All nonabutting parcels show'a damage. - . . L
in contrast iy La Mesa, Lheré is a ‘possibility ﬂaat the Fl Cﬂjrm parcels in the vicin- o o

ity of the ireeway may be rezoned sometime in the iumre«-—muai likely v muhipte resi- - o

the freeway-would most likely bring an-increment 15 those parcels. Fur this reason,
these parcels may have some specula%ive vaiue and Lbig may be reflected ln a relativé
henefit.- - ’
The sales investigations m the two communities admit{edly pmvide oniy the skimmest
documentation of benefit in one ccmmumty and dafgdge in the other. It is rare, huwbves, -
to find as many a8 18 roughly similar rémainder propérties which have-sold in a single
community; there!ore, ;m data were considered 1o be sufficient evidence for the pur-
poses of this pilot study. - Ta give credence to the inivial assumption, it was netessary
to examine, with the Hnﬁted wols avzﬂable the relau\re demand strueture in the two
commumtles

COMMUNITY Amwsrs

o La Mesa and El Cajon are not” actuauy f{}mmunﬂies As the term has been deimed _ s
- {2); they are primarily segregited aggregatés (3). ‘As a Yesult, the character of these ‘
communities has changed somewkat in the last 10 yr, and will prmﬁly continue this
change (4). The change is primariy atiributed 1o the urbanfzation of Californid snd the
suburbanization of pre-existmg communities. - The. consequent change in pepulation has
hed significant impact on the normal indicators of community exchange activities. - Both
El Cajon and La Mesa in recent years have beroma increasingly. de;;endent both eco- .
nomically and socially, on the San Diego urban area. - A’ complele andlysis of their char- -
acters as communities would of necessity includé an extensive consideratlon of the San '
Diego urban area and the interdependencies that have developed in, the last seveéral years
However, such a pro;eet is beyenc} the scope of this paper at.the present time,
) Between the city limits of the two communities is the umnmrporated area of Gross- '
mont, The Grossmant residential area generally {oliows the configuration of Mt. Relix
and is considered to be one of the prime prestige neighhprhmds in San Diego. Most
- Grossmont hiomes di'e oh view sites.” The progimity of Grossmont, as well a§ topog-~
raphy (Fig. 2), has had significant effect.on the develdpment of both communitles and
may be prima:iiy responsible for the differenees between them

The topography oi La Mesa is pnmar;ly reding and hl]I}' The old city developed in
a bow] between the hills and along the oid highway. - Restdéntial development extended -
into the hills south and east of the city in a spotty manner, becoming increasingly more
dejuxe in the direction of Grassmont, Downtown La Mesa was primarily a coaglomera-
“tion of smali shops extending fozr several blocks along the old highway (US 80). : Theold
©townis caricanweﬂ 45 5 quist village. gaed of retired bust men-and dottors ;
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La Mesa, today, has become 2 typicyl migdle-class badroom ¢ommunity. ~The hills
%o the north aré covered with hames: .custom hontes, tract housed and apartments. The
hilly terrain with its view lots, tombined with a warm climate, modein transportation,
-and proximity to Grossmont made L Meaa 3 natural re

idential suburb iiy the pathof -

the San Diego boom. - Today La Mesa has & large shopping center —Grossmont Shopping
Center—on & plateau ovérlooking the old towr, which draws its-costomers from all over
the eastsrn San Diegs urban area; It competes successfilly with otlier establistied and
larger, shopping centers in surrounding comimnities, Retail salesin La Mesd in the
last five years have doubled—fram $26 miilion in 1057 to $54 million in. 1962 (5). Popu-
~ ' lation nearly tripled between 1950 and 1960~£ram 10, 846 to-30, 441 (6). '

El Cajon
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tisi) areas cannot emulate Grossmont with its roliing hiils and view lots.  The fiat jand
of Ef Cajun, by reducing land devc‘llupnwni tosla, reduced the cost of markelng a resi-
dential improvement, and consequently, attracted customers who desived biwer-priced. .
- homes. If it were [easible 1o construit a scale of residential weighborhood desirabjlity.
for the San Diego area, Grossmont would be 3t the top of the scale, La Mesa would be
_ slightly above. the middle, and Ei Cajon would be about one-quarter ol the wiy L0 the
bottom of the scale {excluding (he residentidl section of the community Jocated in the,

vicinity of Fletcher Hills in rolling terrain and adjacent Lo Grossmont). "Of course, sueh - .

‘a scale would be purely subjective, and the raling of the tommunities onbis basis is
nol based on any faciual material, - But thon, ahy scale which might indicate relative . -

degrees of desirability must, by definition,  be subjective. ' E R
Belore the construction of the freeways,  Lia Mdsh and E1-Cajon most-likely wouid.
have been approximalely equal in terms uf a desirabilily scale, Each was spirsely
settled; each had a rather wide range of house types and values represented in their .
respective limits; each was characterized as peing semi-rural and guburban,
MARKETING CRANGES

.

El Cajon; E;efafe"ﬂié era of urban eéxpansion, was a minar marketing eenter for the -

surrgunding srea. . For example, in 1957 retajl-bdles in El Cajonwere S0percenigreater

than in La Mesa (§$49 mitlion as igainst-$26 miltion), I 1957, per'cdpita vetail sales .
{ali outlets) were $1; 850 in El Cajonbutonly §1, 140in La Mesa.. In.San Diego County

as a whole, per capita sales were approximately $1,100. The EI Cajon marketing aves - -

undoubtedly included parts, if not all, of L4 Mesa. The constxuction of lmproved trans- -
portation facilities reduced the spice-time ratio to the major marketing center of the
~urban regioi and ultimately changed the character of Ei Cajon.. In 1962, just § yr and -
two freewdys later, per capitz sales (all outlets) were: Sand Diego County, $1,080; -~
“E1 Cajon,. $1, 430 (off $420); and La Mesd, $1, 660 (up $520). Total retail sajes in-
creaged 40 percent in Ei'Cajon during this period ifreny: $40 million to $57 million), - .

5

. ‘but the community's roje as z marKeting aréa declined s competition from other aress.

increased with the éxpansion otﬂ_';’g-.ismameﬁo urban area. . .
This change of character becomes espes

down into categeries, . For.example, in La Mesa, generil erchandise (deparimen o

stores, etc. }incréasedfrom $29.50 in 1960.t0.$362. 00 in 1962, This reflects the opea~. . .

ing of the Grossmoht Shopping Center and fharks the beginfing of a'new era for LaMesa.

But it marks the end of an old one for El Cajon. . La Mesa: has progresged at the ex-

pense of Ei Cajon, -The location and environment in La Mesa, in conneciion with the

merging of two freewayé, made it  much moke desirable Jpéation for a modern shop-
ping center, and ‘this one feature alone was encugh to'end the retail gomination of E1
Cajon in the local area. ElCajon hias a shopping center, but it is primerily & colmun~
ity shopping center 'and is not designed 1o attract ‘customers irom:the urrounding areds.
In the fature, it is most likely that these two communities will diverge sven more.” .
For example, ‘the’ topography and location of El Cajon make it @ fairly good prospect

ally vivid when per capita sdles are broken

" for Tuture industrial development, and, in fact; the ity hig adopted & policy of encour- | .

aging industry.  An area known as El Cajon Industrial Park has beéen set aside onthe - .
north of the community; light industry bas developed to-some extenl along the freewny - .

‘at the west of thie city, and it seems likely that this trend towards an jndustrial orienta- -

tion will continue, Because of topography, this sort of development i not feasible in -

La Mesa. . I diversification of tax base-were the primary

Cajon would make better progress than lLa Mesa.

Ecology and local-government decisions havd dictated a divergent course for LaMesa
and Ei Cajon. Probably the freéway sysiem played a major role In this deveiopment;
its role of improving accessibility, reducing ihe space-time ratio, and reducing trans-

portation costs most likely accelerated the suburbanization of both La Mesa and El
Cajon, In neither case can the divergent roles be wholly atiributed {o the freeway; if
- a pre-extsting propensity to develop in this manner is assumed, it may Pe: concluded.

that the role of the Ireeway was i, at most, réinforce or: stre N t,_hm‘tixje_:md_. -

goal of city government, E1 .
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. SUMMARY AND CONCLUSIONS

. There is , then, a stmng desxre and i\em.c ) market for La Mpsa htrm(w thai is ah-
sent in Ei Cajon. This fact, when coupled’ with:the earlict appmmmaum; of a tendency

- toward benefdl in La Mesa and toward: damage in EI Cajon would seem.to substanliate.

* tha basic premise of the pilot study and provide justjfication for furthereflarts lodevelop _
a meand of medsuring relative demami 80 that adjustmems cun be made for im:aunn.
well as for time. "

© . Adide feom the major cunclus:m of the study. at least two si;cmiicam warning signs

- were noted: (a).even In dn area ‘of génerally beneficial influence 2 property mdy be s
verely damaged it it is 1solaxed froim other hke pmpertms whiéh tend togenrrally sMp=
port values, and {b) e¥en in an area whete domand is gcnerally ‘weak a property may be.

- penefited il the, passibinty of & rone. &hange 1o permil 2 mord tompakible and higher and

.. better use exists.. Each befors and. a.t'ter appraisal should carefuuy note the possxbnlity
of either of thése ocrurrences:: -

. The pilot study utilized:a monograph technique which {s a method eﬁtirely unsuned

to the presentation of gvidence in.éouri proceedings. _The court would prefer the sub-

: ‘-'nussion of saleés evidance. with soymd documentation as backgwunﬂ for any adjustments,

Much datd collection remains before such an adjustment can be. made with confidence.

© 1t is suggested that two additional bits of information about gachi remiainder sale might

R help gignificantly in the development of a mieasureiof relative demand: {n} the original

-price for, the subject property;. and (b) the Iength of time that it was listed for -

" sale, “To be alil¢ to relate this period for purposes of measurement, however, some

index of relative demand in the surrounding ared ~tnust be provided. 'This could be ac-

complishéd by the development of an average listing. period for. mntml propériies, A

commiparison of the listing. period of the subject propeity with the average listing time
in the srea should permit an index of relativé domand levels to be eonstructed.
It was mentioned egrlier that many examples exist of prapgrtleﬁ whieh hﬁve mjeygd
- substantial special benefits. . These properties acs, aimost without oxc , those
where an obvious change tb a higher and better use has occuryed 28 a. muu of the prop-
erties peculiar relatienship with the adfacent highway. “The relative. demand index ne#d
not be developed in these cases, The probleth properiigs are mainly in the residential
class wheré no;cbvicus reason exists Jor benefits or wheve daimage’ amounts’ might be
more thaiordinary bepsusé nfdepressed deman&m thé surroynding area, BT
_ The investigations ponducted during this pilot study cleariy showed that damage-
" benefit appraisal is an art still in its infuncy. The fact of damages or benefits isestab-

- lshed in the market place as is the value of property in gena‘ral but, unfortuinately tor-

the damage-bemﬂt apprajser; “this market place is nearly always an eavironment il
ferent from. that in which he is working. The appraiser must exercise more thar ordi-
nary care in every partial deguisition situation to ifisure adhigrence 16 the concept of

" just compensation. In these instances, more. than ofdiiiary care would envisage a com-.
plete market analysis until such time as sdditional dotumentation can definitély estab-
lisk a pattern of effect in the r.hfferent market envirmeatts in ihieh ‘the tppraiur :m.uit
foftn his opininns. _ _ , -
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An Evaluation of

Qartial Taking of Property for Right-of-Way

BY THE
ECONOMIC RESEARCH DIVISION
BUREAU OF PUBLIC ROADS

Cantrary te general public opinion, the pavtiol taking of property for bighway
right-of -way usually has beneficial effects on the remuining property, asccording

- to the findings of the study of severance cose records in the Burecu of Public
! Roads® files (bank}.

The informotion on the effecis af the pariial takings
presented in this orticle is expected 1o be helpful to those concerned with the

" soquisition of right-of-way for highwaysr—appruisers, negotiniors, courts, and
affected property owners.

As muech bockground informuation as possible is needed i provide the basis
Jor establishing @ fair price for the purchase of right-of-way. To obiair this
information, most Stete highway departments are condurting severance study
programs and publishing the findings. Studizs available and the effecis of
many partial takings reported to Public Roads by the States have been analyzed
by the authors. From this analysis, it has been concluded that most property

- osners benefit from their encounter with highway departmenta,

C

Introduction

MAJOR job facing builders of modern
highways todsy ia the equitable and
timely soquistiion of right-of-way. For sev.
oral reasons, this task may be growiong aven
more complext Controlled-sccess features of
modern bighways are placing more limits on
abutters’ rights. There is incrcasing compe-
tition for space, particulsrly in urban aress.
And the problem is intersified by modern
highway facifities needing wider righta-of-way.
Whether the task of acquiring right-of-way
for highways i3 growing more difficult, there
¢a1 be no doubt about the msagnitude of this
task. For the National System of Interstate
and Defense Highwaye slone, & million and &
bail scree of land costing about $6.5 billion
will be required by the completion date in
1972. Right-of-way scquisition in which the
Federal Government partiaipates i currently
coting about $750 millicn & year—proposed
Bidte right-of-way programe for 1963, $685
million; for 1964, $757 mitlion; for 1965, §870

arch Board, Weskington, D.C., January 1085, under
tithe of Mighway BSeecraxce .Blm Studise— Boms
Gastral Findiupe.
1 For » brief discussion of the prewing comploaky of tight-
slway asquisition, see Ax Editerial, Right-of Way, voi, 10,
Ne, &, Octiper 1983, p. &

Cw at e 43 sanusi meciing of e Highway

Severance Studies

‘Fo bhelp asaure thai thiz money s belag
spent wisely, incresging use is being made of
peversnos studiea—caso study soalyses of the
offect of taking patt of & property for highway
right-ol-wey. Such studies have been com-
pleted or are underway in 40 States, of which
two-thirds have supplied information for in--
glugion in & eentral file or bank of cases that
was established about 2 years age {1961} in
Public Roads. The States have supplied
more ihan 1,200 case studies for this eenbral
file, The Statea have issued moré than 1,508
individusal case study reports, many of these
are narsative reports or were made on State
forme rether than on Public Roads forms.

Severance studies are intended to provide
the information that will permit equitabls
paymsnia to be made for property takeo.
By recording snd anaslyzing the effect of
partial takiog of property for right-of-way in
the past, severance studies make it possible
to determine with more eerteinty the presspt
and future efect of partis] taking of proper-
ties for right-of-way. As more is learned about
what bappena to properties after part is taken
for right-of-way, eipecially fsctors or charae-
teristics that affect value, considerable sevings
in coste Bre expecled to be realized. Bub
peveranos gtudies obwioualy are not intended
eimply to reduce costs of right-of-way mequi-
gition. Ioadequets payments for righi-of-

Heparted® by GEORGE V. BRODERICN,
Economic Statistician, and
FLOYD I. THIEL, Economist

way are fully a8 alurming to conscientions
highwsy builders ag excesaive payments.

Summary

The findings presented in this articie are
tentative; they are only typicai of the canes
apalyzed and sre not representalive of ol
casea. The tentative findings may changh
-when more cases become available for analyais,

The kigh cost of right-of-way, more than &
hiltion dollars a year, and the need at the
same iime to provide just compensation when
soquiring right-of-wey, provide a strong
moementum for examining past experience 30
Jesrn whet general truths might be useful for
right-of-way acquisition in the future. By
organizing and making svailable in usable
form the experience gained In highwsay acguis
gition, severance studics offer a way of cor=
recling certain cverpayments as well as the
relatively few underpayments far highway
right-of-wry. Many State highway depart.
ments are now enjoying this bencfit as the
result of their own meverance studies. Im
addition to this use of scverance studies,
which must be regarded as their primary
purpose, findings from enalyzing a collection
of coses can be expeoted to provide some
guidelines for right-of-way sequisition in the
future. Although information in the Publig
Roads” bank of ecases does not now permit
formulas 40 be developed to prediet the experis
ence awners will have with their remaindey
parecls, pome tentative observations can be
made, sa follow:

{1} The recovery rate for cades in the Publig
Rosds' bank tends to be more than 100 pers
cent, the median is 138 pereent.

{2} Certain charnoteristica tend to be asso-
¢isted with & higher-than-average resovery
rete, Thess Include: nesrness (0 an inters
change, a sale after some period of time (e.g,;
more than & year) after the taking, a vacand
rather than 2 residential land use before the
aequisition, and fult viaibility of the lughwuy
from the remainder.

f3) When the simultaneous effeet of several
factors acting in combination was analy
by multiplo regression, tho most influentia}
factore were: e change in land vae, time elapas
jog from acquizition to sale, travel distance i6
new highway, type of remainder, und nenrneq
to an interchange.
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{4} The owner is being made whole ja four
out of Aive ¢ases.

(5) Property ownera who loat generally had
tost very Little. Gains renged from smail

ounts to fentastically large gains.

{ {6} Owners of residentinl properties ars
more likely to expericnes losses then owuners
of land in other uecs. Gaing are often asso-
ciated with vacant remainders.

(1) Damsage payments made to owners of
vacant parceis ofien arc unrealisticelly high.

perience suggests that high damage pay-
ments for vacent properties partialiy taken
ahould reccive elose serutiny in the future,

. Benefits of Severance Studies

Many of the benefits to be derived from
severance studies are already being realized.
These studiea help wsoure the proper spending
of tax money for righi-of-way purposes;
- they make availuble informaticn relevant to
the takings. This information is needed
by sppraisers and negotintors, the courta,
and affected property owners, if the Biate's
purpose to buy right-of-way property at a
fair price js to be accomplished.

Analysis to supply experience in similar
sitnations—the purpose of individual sever-
ance studies—is the iraditional approach
employing data for comparable situations,
which has been uesed successfully by
appraiscrs.  Ordinarfly, the best sources for
comparable information in taking situations

e studies completed within the Biate, and

\\ nost States do rely on data obiained from

guch cases. For unususl situations—takings
involving special purpose properties—-the
Public Roads' bank can be scarched for
eomparable takings. The procedure for re
guesting & search is deseribed on page 93
of the Manual for Highway Severance Damage
Studies, and the type of dats that can be
obtained is shown in table i

A fairly eommon result of severance in-
veatigations shows that (i) after a partial
taking for right-of-way, the adverse effcot
" or: temaining land parcels is often much
léss drastic than feared or (2} the remainder
parcel receives a significant bepefit. Thus,
these stodiez can be useful in keeping af-
feoted individusls and the general public
informed.

Lokis -7y of casen
- Collecting  scverance csses offers  op-
portunities for snnlyzing these ceses. Al-
though the dats reflecied in the bank of
cases cannot be considered typical for all
highway takings, the data that «an be a3-
gembled permit some interesting and perhaps
valuabhle comparisons. Although there sare
mow sbout 1,250 cases in the bank, cases
are not usable for analysis until they have
been edited snd checked. The number of
19able cases for different compariscns varies.
C.-‘_or example, more than DO onses ean be
used to compare the per acre vaiue at the
time of the highway taking with the per
acte velue of the remainder that s sold, and
the 650 cases In the bank for whish the entire
remainder has been ecld provide a good in-
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dication of the exteni to which the owner
was made whole or, in & very general way,
whether just compensation was provided,

Recovery Rate Experience

The recovery rats for a highway-severed
parcel is obtnined by dividing the value per
acre (o1 per square foot) of part or all of the
remainder that has been pold by jts value st
the time of the taking. A recovery rate of
more than 100 percent means that the re-
mainder has incressed in wvalue. As the
recovery rate can be detarmined when any
part of a remainder is sold, this type of
comparison ordinarily can be made for a case
as soon me any portior of the remainder hee
bean sold.

Because of the extremely high recovery

‘rates for soms remainder parcels, simple

arithmetic averages may not be o satisfastory
summary meaaure of tho typical recovery rate
for severed parcela in the hank st the present
time {1963). Median values provide ancther
way of summarizing the overell recovery rate.
An a median i3 a middle value with half of
the cases ebove and hall of them below, those
remainder parcels bevisg extremely high
recovery rates de not have such s noticeable
effeot on median values as on average values.
The median recovery rate for cases in the
hank at the ead of 1963 was 138 percent.
About 75 percent of all cases showed & re-
covery raie of more than 100 percent, se
ghown in figure 1. Bome 7 perceni of the cases
showed 8 recovery rate of more than 1,000
percent, and 25 percent of the cases showed a
reeovery riste of less thao 100 porcent.

In addition to considering recovery rates
reported for all cases in the bank, rates havs
been compared according to (1) tima of the
pale, (2) land use before the taking, (3) type
of highway involved, (4) visibility from re-
mainder pareel, and (5) location of the pareel

Table 1.—Comparison of principal charae-
teristica of preperty and comparable
property

Tem Bahj
hjeet Com:‘:tbh

Land use befate. ... ...} Behool. ._.| Elementary
Land xpooted).| (Behool)...{ Retail
Laad uae after (expected) | Moacres. .| 11 porea.
Bizm ATbEE _..orow. ..o} Sacres_ ___| B ocres,
ummycmm. Intarsiate. | Interstate.
Y BROLs.  ooeouna. -] $T0,000. ... HO000.
Vol of fon red.| $20,000....[ $18,000.
Ef‘l:mlﬁ.;:‘;e;:eﬂmlu ............ —$28,008,
Eatimated romainder [....ocove.| 596,000,
Bales prion of reainder. . |..-.o- wees.| 00,008,
Effect of taking . .oarerre-frmsmsinaneral 453,000,

¥ AL 1w elamnentary sthool was expacted to omnbivme

&3 & school, tho ume changed}io retall soon sfter the taking.
m:hhasé,wimhhmdg.’ntha Buresw's baok, dolls
amounts have besst tounded to the nesrest handoed,

Time of sale

Whether the time at which a remainde:
paroel sells has any effect on the recovery rat
hsa been the subject of considerable speculs
tion. The efect of time is of interest becaus
it has » beerizg on the walidity of ihe com
parison  between before values and afte
values. H & ssle oeccurs scon enough afte
the taking, the highway effect is revealed b:
simply comparing the before value with th
value shown by the sale.

The effeet of time on recovery rates of case
in the bank is very noticeable. Remainde
parcels that are sold & year or more after th
timne of the taking $end to have higher recover;
rates. - As can be peen in figure 2, parcels tha
were aold within & year's time had a lower rat-
of recovery. A third of the parcela-that wer
gold within the firat yesr had a resovery rad
of lesa than 100 percent. ¥or parcels sok
more than 3 years after the highway taking
anly lzpemnthadnmeowryrmdl_u
than 100 percent. Nenrly 60 percent of th

in rolation to an interchange. Iand parcels that were sold more than 3 year
4%,
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Figure 1.—Land volse recovery rates-—overcll recovery rates by number and percentug.
- of cases,
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Figure 2.—Iand value recovery rates by time from scquisition to ssle—unadjusted fof
general land value changes.

sfter the highway taking had s recovery rate
of more than 200 percent, and about 15 per-
cent bad a recovery raie of 1,600 percent or
more. In contrast, ouly about 25 pereent of
the land parcels that were sold within the year
of the taking had a recovery rate of more than
200 percent; 4 percent had o recovery rate of
/_1.000 percent or more,

{ The median reeovery rates for parcels sold
“wut different lengths of time after the highway
taking emphasize the effect of time. The
median recovery rate for property sold within
1 ‘year was 119 pereent; for property sold
between 1 and 2 years afier the taking, 135
pereent; for property sold between 2 and 3
yeéars after the taking, 157 percent; and for
property sold more than 3 years after the
taking, 238 percent. This is shown in figure
2.- These median recovery rates adjusted for

geceral Iand value increases (am Aversge
annusl ineresse of 7 percent wes wsed) are
still spectaoular: 115 percent, 121 percent,
129 percant, and 155 percent, reapeetively.
Thus, it appears thet land values of afected
parcels tend to appreciaie in value consider-
ably faster thap is irue for land values gen-
erally. Ewventusily, wher cnovgh csscs are
evailable for analysis, it may he possible to
limit the rcompaerison to csses where the
remainder is sold very soon after the nequisi-
tion. Buch a compsrison would genersily
exelude the general land valus increase occur-
ring over & period of time and deave oply the
highway effect. With sueh & simple before
e after comporison, the effect of charee
toristics other than time (e.g., type of land use,
iype of highway svstem) should become more
eraily diatinguiched.

MEDIAN
[ avL cases 138
BT vacant 43
AGRICULTURAL 143
RESIDENTIAL 126
SERVICES, TRADE, 145
MFTG., GOV'T.

. RECOVERY RATE LESS
‘ THAN 00%

pon-4

N
ok
1TF

()

RECOVERY RATE
100% TO 200%

RECOVERY RATE
OVER 200%

Figure 3.~=Land value recovery rates by land use at she z!m.qf acquivsition.

 recovery rates of less than

Another chacacteristio that appears to have
an effect o the recovery rale ia the use that
the and was pui to at the time of the highway
taking (fig. 3). The median recovery rate
for residential property, for example, is shout
126 percent compared with a median recovery
rate for eil ceses of 138 percent. The other
lengd uses—veacant, agricultural, nd a eom-
binetion of serviees, trade, manufseturing,
and government—bad recovery rates of 143
percent, 149 percent, and 145 perctnt, respee-
tivaly. The relatively poorer recovery rates
for residential property is highlighted by the
bar charts in figure 3. For example, ondy 27
percent of the residential property remainders
had a recovery rate of 200 percent or mare,
and 31 percent of the residential property hed
& recovery rate of less than 100 percent,

Type of highway system

Ancther compearison, by type of highway
system, shows some differcnoes thet may be
sttributable to whether the remainder pareel
was located on an Inoterstate highway, s
Federal-sid primary highway, or & Federal-aid
secondary read. The median recovery rale
for remainder parcels along Interstate routes
is about 140 percent, slightly higher than the
median recovery rate {138 percent) for all
eases in the bank, The recovery rate ja about
132 pereent elong Federal-ajd primary high-
ways, and about 135 percent slong Federal-
aid secondary roads. :

In addition to somewhat higher recovery
rates, for remainder parcels zlong the Inter-
state Systein more large gains and more losses
heve been experienced than for parcels slong
other highway systems. As shown in fgume
4, about 35 percent of the remainder parcels
located along Interstate Highway Systems
have had recovery rates of more than 204G
pereent,  This is & slightly larger portion of
parcels than the remaipder parcels located
sloag Federal-aid primary systems and Fed-
eral-sid secondary systems. At the same
time, about 30 pereent of the remainder par-
cels located along the Interstate Bystem have
had recovery rates of less than 100 percent,
oompared with about 24 percent of the re-
mginders along the Federal-aid primary
eyatem and 26 pereent of the remainders slong
Federel-aid sccondery Eeystems, whieh had
100 pereent.
Whether the recovery rates along Interstate
routcs will continue at the same lovel when
mote cescs ara available to analyze s not
eicar. Perhaps the overall recovery rates for
remainder parcels along Interstate routes will
be more spectacular than for remainder par-
cels located along other types of highway
systems.

The higher-fhan-nornaz!  reeovery  rates
along Interstate routes nght be expected,
but it may be that recovery mies for many
pareels located along the Interstate route will
be lower than for pareels loeated on other
types of highway systems because of the lack
of direct secess to the Interstate System.
However, the econtrast between Interstats
and non-Interstate recovery rites i3 sharper
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Figure 4.—~Land valie recovery rater by type of highwoay aystem.

at the upper range of rceovery rates than
it is at the lower end. ‘Thus, the recovery
rates along the Interstate System are dis-
tinguished from those for other highways
primarily by the high recavery rates; when
recovery mates are low along the Interstate
System, the rates are only slightly different
from those elong other types of roads.

o \i'isibﬂity from the remainder

.. 'The Btates that are sending severance coses

to the Public Roeds’ bank are providing
information as to whether the highway is
visible from the remainder parcel. Moat of
the time full visibility means that the property
is also visible from the highway. Tentative
apalysis of the recovery rates by wvisibility
shows some interesting differences, though it

. MEDIAN

] are cases 138
£ FuLLr visisLe 145

: PARTIALLY VISIBLE 133
NOT VISIBLE "

is not now possible ta tell just how significant
these differences are. The median recovery
rafe for pareels from which the highway is
fully wvisible, for cxample, ie 145 percent,
compared with a recovery rate of 133 percent
for parcela from which the highway wss
partiaily vigible, and 117 percent for parcels
from which the highwsy could not be zeen.
This s shown in figure 5, elong with the
median pecovery rate for all cases—-138
percent. Also, 37 percent of those remainder
percels frora which the highway could be seen
fully bad a recovery rate of more than 200
percent, but onty sbout 31 percent of the
remainder parcels from which the highway
could not be seen had such a high recovery mte.

As noted earler, the significance of the
recovery rates canbot be folly discerned si

40%,

RECOGVERY RATE LESS

N

THAMN 10GY,

R

7

RECOVERY RATE
100%, TO 200%

REGOVERY RATE
OVER 200%

SEVERAL EASES ARE NOT SPEGIFIED S0 THAT “FULLY", "PARTIALLY"
AND "NOT VISIBLE" CATEGORIES 00 NOT AGCOUNT FOR ALL CASES

Figure 5.~Land volue recovery rates by visibility of high-ay from remainder.
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" have seldom heen pubsatantiated.

this time; however, the claims that are oft
mede about the undesirabe appesrances ar
effeets of modern highwey improvemen
Apparant
the market does pot dircount the value

proporty from which the highway san be ace
On the contrary, property from which 1l
kighway can be seen appears to fare beth
in the market placs than property from whh
the highwey is not visible, )

Intcrchange effects

What happens sreund interchanges is d
picted in figure 6. Approximately one-four
of the 900 plus cases vsed in this analyr
were located within a half mile of an {nke
change, & distance often used to distinguir
between interchange and noninterchange ares
The recovery rate of parcelz located within
half mile of an interchange is generally bett:
than the recovery rate for parcele locate
farther away from &n interchange. For e
ampie, the median recovery rate for paree
located nesr interchanges wan about 184 pe
cent compared with 131 pereent for paree
located away from the interchange., Als
mory of the interchange propertiea had hig
recovery rates then was true for parcels
cated away from the infcrchange. Neard
half of the paroels located within a helf mil
of an interchange had recovery rates of mor
than 200 percent.

Muttiple Regression Analysis

In analyais of the recovery rates of highway
severed remainders, an examinstion of the i
fluence of several factors taken one at & tim
genecrally has heen refied upon. In the jowver
tigation deseribed here, & start has been mad
to determine the simultaneous cffeet on th
recovery rate of several factors, acting in com
bination, and to messure the relative strengt:
of each of the factors. For this analysis, th

- teshnique of multiple regression has been used

When the simuitaneous effect on the recov

. ery rete of several factors acting in combitis

tion wag studied, the most influential factor
were {1} changa in land use, {2) time elapein
from acquisition to sale, (3) travel distance t
the new highwaey, {4) type of remainder (land
locked, isolated, or separated), and {5) near
nesy to interchange. For one of the groupe ¢
cases studied, a cocficient of multiple correls
tion of 0.86 wae obtained, indicating that 7.
percent of the total variation in the recover,
rate was explained hy the combined efectse
the several independent factors used in th
analyzis. Additionel and more refined ans’
yeis of this kind iz planned for the future.

Are Public Roads’ Cases Typical

Asx many of the Btates supplying informe
fion about remainder pareels do not report o
all remsinder parcels in the State or on'.
representative sample of them, some questio
may exist as to whether the cases in the Pub
Yo Hoads' bank are typical of partial takin
in general. Although there appears to be n
definitive test that would answer this ques
tion, » check cat be made to compare th:

.ﬂndinpl‘romthehukuawhohwithth

&




MEDLAN - . findings from s Btate that i supplying infor

[ZJ ALL CASES 138 ' mation about all remainder pareels that hawt
; : . . : been s0ld. This has been done. Findings for
T
m :O;“:m'm ‘T &il cases in the bank have been comparec
& 3 : with those of the approximately 400 Califortiiz
INTERCHANGE ) : _ cases, which are in the bank.

The findings for all cases compare frifly
closely with those based solely on Californls
cases, For example, the median recovery
rats reported for California cases is about 142
pereant compared with 138 percent for the
entire bank. The comparison was made be-
tween findings from California cases and all
cages, rather than between findings from Call-
fornis. cases end all non-California cases,
primarily for convenience. . It seems fairly
obvious that the differences between data ip
RECOVERY RATE RECOVERY RATE Califorpia and non-California cases would be
0% To 200% : GVER 200% slightly greater than those between California
26% frit age eases and oll cases.  Properties loeated withiin
et & hall mile of an interchange had a median

NOTE: erca,
INTERCHANGE INFLUENCE VARIES OF COURSE, DEPENOING ON 4 NUMBER OF recovery rate in California of 166 percent,

DIFFERENT FACTORS, EG. WHETHER THE AREA IS RURAL OF URBAN, (iSTANGE  COTPared with a recovery rate of 164 percept
TO OTHER ROADS,ETC FOR THIS COMPARISON, PROPERTY WITHIN A WALF for the benk as a whole. The percentage of
MILE OF AN INTERCHANGE 15 BONSIDEREDTO BE *INTERCHANGE " PROPERTY.  cases reported by California for whisk the

property wes located within a half mile of an
Figure 6.—0vorall land value recovery rates by nearness to intarchange. interchange—ahout 25 percent—agrees gen-
erally with the percentige of all bank cases
in which the property was near an interchange
—about 20 percent. Thus, it appears thst
there are similarities in the effects reflected by
the California cases and tho total effects -
flected by those in the bank, except that the
recovery rates in California are slightly higher
than the recovery rates in other States.
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Extent to which the Dhoner is Made

DAMAGE Whole

PAYMENTS Whether the owner is made whole can be
MADE FOR determined by comparing before and aftér
&0% OF property velues. When a State takes part of
CASES an owner's property for highway right-of-way,

and then after a period of time the owner sells
the entive remainder, it can be said that all the
resuits ape in for that owner and for that

NG DAMAGE ' property.  The appraised value of the entive

PAYMENTS tract before the toking is known; the pay-

rggf g';fﬂ : ments made by the State to the owner for the

MAG © property taken, as well as for any expected

NG ACTUAL DA € < CASES damsges to th:a remneinder, are known; atd

tha sale price of the entire remaider is known,
It is then possible to determine whether the
owner wes damaged or bencfited, and the
extent of the dumage or bencfit ean hb
determined.

A before and after examination of the 650
cases in the Public Roads' bank in which thy
7 NO ACTUAL DAMAGE sutire remainder was s0ld reveals the exteng

- to which owners of property partially taken
for highway right-of-way were made whole—
that is, whether affected property owncrs wend
placed in s good a financial position as they
would have been had their property not heen
taken. To messure the effects of the partial

»

ACTUAL DAMAGE LESS
THAN DAMAGE PAYMENT

ACTUAL DAMAGE GREATER

Pl THAN DAMAGE PAYMENT taking of property for each of the G50 casesy ;
‘\.,-_ / ACTUAL DAMAGE selected, the wvalue of the entire proporty |
: s . {including improvements) before the taking :
ACTUAL DAMAGE EQU&LS/ AiLL CASES . was compared with the total amount the ownen 7
DAMAGE PAYMENT ' received from the property; that is, for the'
* ' property tnken, for damages to the remainder,
Figure 7—Compurison of damage payments with actual damages, and from the sale of the entire remainder.
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For the cases analyzed, four out of fiv
property owners received either adequate |
compenantion or more, The remaining 2A |
pereent of the property owners ended ny
with lcss money efter the highway taking |
than they hisd in property before the highway
fmprovement. The median valus that the
entire group of 650 property ownera recelvec
was 112 percent of the before value of thel
property.

] vacant

RESIDENTIAL
-

L

Damages—Estimated and Actual
W For tho 850 cnses analysed, damage pay-

5%

oy 9% !F:i: meonta were made to the ownera of 80 pereent
m % i |o.5'5 af these properties; ihe remaining 40 percend

d - received no payments. Examination of the
00%: A% IESWHSN  ISOWISSN  200%°I99% OO AN BOORANDOVER  oyionence of owners receiving damage pay-
i . - ments revealed that heif of the recipient:
: : actually sustained no damage &t all, and one-

fourth of the recipients of damage payments

- iffered less sctual demage than they wers

paid for. A fifth of all recipients of damage

paymenta reccived less in damage paymenta

than the cost of damage they actually sus-

tained. Of the owners who received pe

Figure 3, —Percentage distribution of calue received as percent of valiue by before land use, damage payments, more than four-fifths

vacont and residential. experienced no actusl damage and the remain-
: : ing fifth suffered actus] damage. Thus, for

beth groups, about cne owner in five suffered

. & losa a8 the resolt of an under payment of

. . damages or the nonpayment of damages.
B Highway officlal are, of course, just as

_ soncerned ahout praperty owners receiving

_r ' ) jpadequate compensation as they are about
apparent overpayment of damages: The goal

LESS THam
100%

&PPRAISED BEFORE VALUE ERTIRE TRACT $I4 977,800 . iz to make the owner whole. A compariscn
" {INCLUDING IMPROVEMENTS) ) of these findings is presented in figure 7.

-+~ PAYMENT FOR PROPERTY TAKEN 4,011,600
{EXCLUDING DAMAGES)

Damage Payments Comﬁared
to Total Payments

TOTAL PAYMENTS BY STATE 5,575,200 It ia of interest to compare the proportion
g of totel Siate payments accounted for by

! SALE PRICE OF ENTIRE REMAINDER 15,311,500 damage payments for gelecied categoriea of
partisl taking emees with total combined

TOTAL RECEIPTS OF PROPERTY OWNERS $20,886,700 payments for all cases. ~ Using total combined
payment figures, demage paymenta aceountad
for 28 percent of total payments made by the
Btates for right-of-way anquisition. However,
for veeant land nearly half the cost of scquisi- !
tion was accounted for by damage paymenta.
Why damsage payments sre £20 high for
vacant Iand remainders in contrast to the
higher-than-average recovery rates for vacant
property ia somewhat perplexing. The result
$i5.0MILLiDN 2:$T:EI51§;)A%$FURE VALUE iz that owoers of vecant land have been
: treated better than owners of other types of
property. For ecxample, owners of wvacant
. M'LL'GNS 101 P1S land hed receipts amounting to 129 pereent
as OTAL RECEI of the before value of their property compared

- PAYMENT FOR DAMAGE TO REMAINDER 1,563,600

BY OWNERS with 107 percent for owners of residential

$209MILLION  properties. This contrast in value received

as & percent of before valie as between vacant
i SALE PRICE ENTIRE REMAINDER PAYMENT PAYMENT . pareels and residentisl parcels is highlighted i
s FOR FOR by figure 8. Owners of vacant paroels had [
PROPERTY DAMAGES fewer lomsce than residentisl property owaerd i
TAKEN {11 percent versus %3 peroent}). And, s ;

" rouch higher propartion of owners of residentisg )
Figure 9.—Comparison of total approised value before with total payments recvived by then of vacant properties experienved relas i
T owners. © tively small gaine over the before value. It ]
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s pleor that owners of vacant properties
rodrally fared better than rosidentisl hand
yenea.

;77 At least & partisl explanation of the more
‘...forable after-taking experience of owners of

vagant land is given by still another finding
o the bank, A comparison of the uses of
remainder parcels at the time they were aold,
#ith their uses at the time of the taking,
révealed that nearly s third of those parcels
vagant at the time of taking had shifted to
higher uses by the time the parcel was sold.
BY cootrast, less than A tenth of residential
pareels had shifted to higher uses by the time
they were sold. In view of these fndings,
it appears ihat the sequisition of vacant land
offers a good chance for improvement in the
pursuit of the goal of making the owner whole.

TYotal Values Compared

The experience of individual owners follow-
Ing the pertial taking of their property for
highway right-of-way has heen examined
and presented in the form of frequency dis-

s

irlbutions, percentaps disiributions, and
medisce. MNow, the total experiense of al-
fected owners, obtained from exemination of
the entire benk of partial taking eases in which
the entire remainder was sold, and the ex-
perienne of different groupings of these owners
is disouased. The total of the apprrised befors
values of the propertics of the 647 ownera
was $15 million. The owners of these proper-
ties wers paid & total of $4 millicn for property
taken {exclusive of damsage payments) and
$1.6 million in damage payments. Finally,
these ownera sold their remaining properiy
{or a total of $15.3 million {fig. 8).

It these Bgures are adjusted for the general
increnges oeewrring in Jand volues, the ex-
pected totel market value iz $10.2 million.
A comparison of this very rough estimete of
the expected tolal market value of the remain-
ders at the time of sale with the actual {otal
sale price gives & rough idea of the extent of
land value increases andfor overpayments for
damages. Remainders that might have been
expected to sell for $10.2 millicn were sold for
$15.3 million. This iz an oversimplification

besause soms State Iaws do not permit the
use of benefits to offset the cost of taking or
againat damages to the remainder, Thos,
even after considering & genersl inerease Im
iend values, the total recgipte of affected
owners were considerably higher than the totad
hefore value of their property. ;

Thia finding of large total receipts, of course,
should in no way be undersiood to imply that
severance damages should not be paid. Two
out of five affected owners did actually suffer
damege. One of these received either insuffi-
cient payments or no damsage paymenta. In
fact, the only purpose served by this kind of
totad analyeis is to indicate the outside theorets
ical limits of the improvement that might be
made in the swarding of damages to owners
of highway-severed properties. However, it
appears thet very careful consideration shonld
be given to the offseiting of benefita against
demage paymenta where appropriste, and to
the offsetting of benefits against payments for
property taken where appropriate and where
Hiete law permits.
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" MJUST HOW JUST IS SUST COMPENSATIONTH

(A Critical Comment On The California
Law Revision Commiscsion's Inverse

Concdemnation Study)

by-ﬁ
GIDEON KANNER
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FOREWORD

This note has been written in response to
a three-part study of inverse condemnation made for
the California Law Revfsion Commissicn by Prof. Arvo
Van A?styne,l/ aé well as to certain Commission staff
memoranda on this subject. The scope of this note is
limited to examining certain ground rules of the étudy,
and to reviewing certain aspects of {inverse] condem- -
ﬁation:law particularly as apglfed to freeways, from

the point of view of the damaged property owner seeking

compensation, | find myself in fundamental disagreement

with certaln of Prof. Van Alstyne's views expressed in
his inverse condemnation study. This note can properly
be characterized as an cpen letter to the California

Law Revision Commission on this subject,

‘l’j.
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The Limits of Power: Yes, VYirginia,

There is a Constitution

fhe Commission, judging from its materié!s,
has undertaken its study of inverse condemnation because
of an admitted need for improvement in this field. |
agree that the ﬁeed'for change exists., But | am somewhat
startled at the direction of the proposed change seemingly
suggested in tne study. At the very outset of Prof. Van
Alstyne's étudy for the Commission,gf the reader is greeted
with the reminder that the legislature's powe} to act in
this field is limited by the inhibitions of the constitu-
tional just compensation and due process clauses. Therefore{

we are reminded, the legislative apnroach must be limited,

_lest it fall below the minima]l constitutional guarantees

of just compensation and due ﬁrccess of law. Sadly, there

is implicit in this caveat a suggestion that the legislature

must watch these constitutional shoals in its assumed
Jouraey foward the implicit goal of minimizing just
compensationj ‘

My uneasiness is further reinforced by Prof. Van
Alstyne's serious discussion of the deletion of the "damaged"
claﬁse‘of California Constitution, Art. 1, §l4 at p.63 of
Part One of his stidy. | find little comfort in his
observatioﬁiithat the deletion of the ”da&aged“ c]ause.is

no guarantee that the courts would not reinterpret
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“the concept of "taking" so as to "expand inverse con-

demnation liability well beyond federal standards".
And to one who, 1ike myself, believes that the "damaged®
clause was put into the Constitution as an expression
of principle, and a limitation on future Iegiélation%
it is eveﬁ mnorsa disturbing to note Prof. Vah Aistyne's
apparent
/indifference to any a priori impact of the "damaged" clause
on centenplated }egfslation.“

Such thoughtful ruminations are the prerogative
of a scholar, and | readily acknowledge Prof., Van Alstyne's
credentials as such. It might be profitable to suggest,
however, that even an ambiticus effort by the Commission
should Tall short.of any seriocus consideration of deletion
of £he "damaged" clause, The short shrift given by this
state's electorate to the last attempt at relaxing the
constitutional restraints on eninent domaiﬁéfshould be
kept tn mind as suggésting a pragmatic boundary of the
projected efforts of the Commission. The tremendous end
increasing number of condemnations in recent yearszjhas
undoubtedly hardened the public atticude against the process
of eminent domain. An insight into this attitude is pro-
vided by the incresasing pheﬁomenon of venfremen who refuse
to serve on condemnation juries, either on principie or
because of the harsh experlence of a friend or felative.
And, to acdd.a personal judgment, | submit that some avenues
of approach, such aé tinkering with this-state's organic
cdeclaration of rights, should be rejected out of hand,
not because tﬁef are abstractly iavalid, but because they

e



are fundamentally, morally wrong.
As it is, the compensation now available to

“damaged property owners is foo often a meager and chancy
thing. Putting aside the procedural traps and hurdles
thrown in their way by the Llaims Act, the substantive
case law is unrealistic: substantial and economically
devastating damages are poch-poshed by the courts as “mere
personé! annoyance', lf is contradictory: after stern
pronouncemants that the liability of the government is the

same as that of private citizens, damages are denied for
the very same governmental acté for which private parties
are routinely held liable. Rules of exquisite technicality
are laid down: the governmeéent may escape liabi}ity altogether,
in spite of admitted damage-proximately caused by its acts,
when these acts take piacé a few feet beyond an imaginary
line which conce marked the boundary of the owner's !and.

These matters are more fully dealt with below,

but they are touchad on here because they highlight the
need Tor legislative reform liberalizing the right to
compeﬁsation for damages a:tuaf]y suffered, All the taik
abogt'financial burdens on govarnmenf, and the inability

_ to-get liability Ensuran;e misses the mark, For it pre-
supposes damage inflicted by governmental acts, and meréiy
quibbles with the mechanics of providing compensation or .
propagaidizes for denying compensation a!togethef. implicit
in the inquiry into scurces of compensatory funds is the
admission that something compersable has happened,

-3~
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fn this connaction | note a city attorney's
hancdwringing, at p.3 of fommission Memorandum 6?-75, over
the “proliferation' of actions "under the guise" of
inverse condemnation, which - we are told - “presents the
taxpayer with a burden far greater than any other theofy
of liability since most insurance companies will not
underwrite this risk. Could it be that the “proliferation”
of.invefse conuemnation lawsuits and their econamic "“burden"
are causally connected to an even greater proliferation
of damage inflicted by burgecning public works constructions?
And are we seriously being told that the concept of just-
compensation, a basic constitutional guarantee, is to be
subqrdinated to insurance companies' provit expectations?
Therefore, at the risk of uttering a banality,
| submit that one must bear in mind that the Constitution's
command is thet just compensation be paid, | have yet to

hear of a concept of justice @cceptable to rignt~thinking

.men, which Is reconcilable with the noticn that an actor

can inflict damzge for his own benefit, and then escape
tiability because he Tinds it economically inconvenient

to make amends., | submit that If one accepts the validity
of the preceding statement, then it is not undermined by
pinning the label of "government! on the actor. ! submit
that the Commission's speculation about arsﬁatdtory limit

on constituvtionally decreed inverse condemnation iiability,
except as, if and when the legislature specifically epacts .
1iabiiity,§fis not 1ikely to lead to a workable solution

of the problems before the Commission. Similar legisiative
p = "

b
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wishful thinking with regard to nuisance non-liability™
has been properiy criticized as Ineffective.lg/ Because
of the [inverse] condemnation roots of governmental
nuisance liability, the legislature lacks the power to
abrogate such liability.”™™ This federal! constitutional
limitation on the }egIsTatura‘s power is not removad by
amending the state constiitution. ‘As the U.S. Supreme
Court put it:

WThe legislative authorization [of nuisance]
exembts oaly from liability to suits, civil or
criminal, at the instance of the state; it does

not affect any claim of a private citizen for
amages for any special inconvenience.and dis~ oy
comfort not experienced by the public at large.'”
in a later case the Supreme Jourt explained the‘
constitutional basis for that rule:

",..the legislation we are dealing with
must be construed in the lignt of the provision
of the Fifth Avendmaznt - 'nor shall private
property be taken for public use without just
compensation' - and is not to bg given an
effect inconsisteﬁt with its letter or spirit.
The doctrine of the English cases has been
generally acceptsd by the courts of this
counsry, semetimes with scant regard for
distinctions growing out of the constitutional
restrictions upon legisiative ect}an under

our system, Thus, it has been said that ‘a

-F-
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raillroad asuthorized by law and lawfully

operated cannot bs deemed as a private nuisance';
that 'what the legislature has authorized to

be done cannot be deemed unlawful', etc. These
and similar expressions. have at times been
indiscriminately employad with respect to

public and private nulsances. We deem the

true rule, under the Fifth Amendment, as unde}“
state constitutions cantaining a similar pro-
hibition, to be that while the legislature

may legalize what otherwise would be a public
n&isance, it may not cenfer immunity from action
for a private nuisance of such character as to

3?0 a taking of private property

amount in effec%

—for public use,"
So, like Pro¥. Van Alstyne, I too bosit at the
.outset the princinle that the legisiature's power to
create substantive [inverse] cpndemnation law is limited
by the California Constitution (Art.l, §14} and the U.S.
Constitetion {5th and lith Amendments}.l“j But these
limitations are faced only.if the Iegisﬁature chooses to
move in the direction of cenial of compensation to damaged
owners;iij No such restrictions exist if the legislature

sets out to correct the inequities which now plague damaged

owners. There is nothing in the constitutions which prevents

a state frop enacting into its laws a more enlightened
- L 7 '
standard of justice. -
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The words of Mr, Justice Bell of the Pennsylvani

Supreme Court exprass a helpful observation which should
be kept in mind by the Comniésion.in iTs present study:
"We shall start with the Constitution =
strange to say, the legislature, ettorne?s and
courts in most of the cases in-this field
have been so engrossed with the interpretation
of the pertfnenf staﬁutes that they have

completely overicoked or ignored the Lonstitution,
17/

T e

which of course is paramount.

The Responsibility of Powar: Where Does

The Buck Stop?

Next, | wish to offer a word of disagreement with

the suggesticn of Prof, Van A]styne in Part 2 of his study

and adopted verbatim in the Commission's Memorandum 67-73
) F)

law to be made by the Commission should “aveid disturbing
existing rules of settied law except where clearly justifi
by policy considerations of substantial importance,*

It seems to me that the Commission can perform

<

a

aluable service to the people of this state, and to

ih

it admInistggtion.cf Justice by clearing & few ccbwebs

with which this field is repiate, If thé result of the

Commissicnls effort in the Field of Inverse condemnaticn

a

18/

_ 15/
p.7, as ltem 8,7 that the changes in inverse condemnation

ad
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‘is to be a transfer of Yexisting rules of settled law"

from court roport books into-code books, then | submit

‘that little purpose will have been served. Indeed, the

Commission would then be acting as a codification body,

‘not as. the Law Revision Commission.

~h
®

el that tn

]

| s point is of pivatal importance.

"o

It goes to the raticnale of the Commission®s work. | urge

as strongly as ! can, that the Commission pursué its study
to the end that rational new laws are formulated; laws
which balance the competing interests and achieve substan-

tial justice. Whethar or not the decisional status Juo

is preserved in the process should not be & controlling
criterion. As Mr, Justice Brandeis put It:
1, . the doctrine of stare decisis does not

command that we err again when we heve occasion

statute. |n the search

m
-
-

to pass upon a differe

rocess of inclusion

b

for truth through the siow
and exclusicn, involving trial and error, it
behooves us to reject, a

upon such questions which prove Lo have been
20/
mistaken,”

The ahove words, uttered in the context of decisional law,

are even more compalling when appiied to the legislative
process since the legislature is nol even theoretically
S N -

bound by precedent {other, of course, tnan nrecedent

expounding constituticnal limitations).




There is much more at stake here than Just an

~

" abstract question of how the fommission's objectives should

]

be delineated. A highly pragmnatic problem is involved.

Whan the legislature fails to act in a field of the law

in which the.courts have spokern, the courts in turn squate
legislative inactivity with legislative approval. L/ This

is especEaTIy sg when the !egiﬁiature acts in a particu}af
field, but fails to enact legislation changing the decisional
law in that fieid.ggf Thus, if the Commission fails to
recommend any significant departures from decisional inverse
condennation law, this will be interpreted as approvél

of the decisional status guo,

r)

Yet, Y"the status quo suggesticn" embraces current

decisional law nct because it Is consciously approved by
the study. Oa the contrary, Prof. Van Alstyne states that

"... most authorities readily acknowledge that the case

law of invers

condemnation is disorderly, inconsistent
2 f :
-

1\.,_\ [§H]

and diffuse.,™ The reason offered for the apparent

willingness to largely codify such unsatisfactory case

28/

and “litigation',  Is this cbjective worth the price of

law 1s the professed objective of avoiding "“uncertainty"
t

4.

perpeiuating the “"disorderl inconsistent &and diff se't
S L

ﬁ,‘

case law? | submit that on principlie tne answer is: no.
Moreover, few things are as conducive to uncerfaintyland
litigation as incaqsiscent law ~ whether statutory or
decisional.

Thus 2 foundation is being laid here for a

situstion where the courts logk to the iegislature, the’
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legislature looks to the courts, and the taw continues in

“\
ic 5
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resaent, adaittedly undesivs

{ submit also that ‘fthe

i

tatus gue suggestion!

gains no added force from jts arofessed abhorrence of
the Yereation of broad aad nebulnus new areas of possible
liability through the use of unduly general statutory
}ang;age.“ indeed, the sbove-quotea language hints of
a straw man. Nowhers does the study material Indfcate-
that anyone has suggested the creation of 'unduly general
statutory language or Has come out in favor of '"nebulous"
areas of "possible" liability. The Commission's proposed
statutes can both embody nsw approaches which are desirable,
and czn also achlieve precision. Statutory improvement and
vagueness of expressicn ara hardly synonymous.

| am nct oblivious to'the final sentence of

25/

Ythe siatus quo suggesiion', It seems to me, however,

that the relegaztion of correction of injustices to a kind

of an "on the other hand'! afterthought, hardly formuletes

a proper goal for the Commission. At the risk of sounding

naive, | submit that correction of injustices should head -
not trail - the Commission's agenda.

ln short, the Commission should seek just solutions
to real and admittedly troublesome problems, rather than
limit its thinking by g prigri positing of conformance

“ft . A s
U decisional law as a goal of its efforis,

and diffuse

A%
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he Jmpact of Power: ¥When 13 an lavasion.

of Prooerty Mare lnoonveniencey o,

Symons_Says ...

strongly urge the Commission te -Iv&rits attention to a
sericus [inversea] condemnation oroblem which is dally
growing more aggravated., | refer to the jmpact of the
urban freeway cn its nefghbors.

iy

rban Treeways impinge directly and severely

b

upon their neighbors. Their greater tratfic density con-

“stitutes a direct and sarious interference with adjacent

homeowners! use and enjoyment of thelr property. Moreover,

3

the number and mileage of urban freswsys is rapidiy in-

cresszing. In Los Angzles County alcne there are several

ol

freeways currently in the procass of construction and right

!

adopted tirough densely poguia;ad areas., For exameic,

the Vpitnall Freeway 13 now slated fo cut tﬁrougﬁ the heart
of the heavily populated “bedroorn™ of Los Angeles, the San
Fernando Valley. |In this connection, see the discussion

of certain broader aspects of thls‘problem by Gunzbﬁrg,

"“Transportation Problems of the

27/

L

Megalopolitan', 12 ULLA

LY

Law Rev. E05-810.

Guazburg, there is the reality winich faces those unfor-
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to an urban Treeway., The judicial <decisions which have

cered

-
—

wme close to this problem {none have really cons
it), have taken refuge in semantic devices by referring
to the problem in terms of "inconvenience” to the owners,

ceded by

usuaily pre ; the pelittling acjective "mere",
This choice of languege concaals a massive failure on

o«

the part of this State’s judiciary to address itself

"t

to a pressing issue,

The-reality is that private residences located

.

immediately next to a freeway are generally transformed
28/
into & kind of persongl hell. The stench, dust, ~

vibrations, iInterference with radio and television re-

~}y
rt
=
o

ception, and lncessant rearing noise oi freeway trafiic

o

constitute & severe burden., Add to that the inevitabie

falling of some debris from the fresway onto adjoining

back yards, plus the ever-present danger of trucks dumping
2 ;

Tu
9/

- their loads,” or.of a car coming down the embankment, and

“t

one ge¢ts a more realistic appriociation of what is inflicted

upcen the persons who are thus forced to live in the excretions

30/ . | | | -
of a Treeway. These factors directly and severely diminish
the market value of such residences. The opinions which have
chosen to overlook these realities of life under the rubric
that noise, dust, etc,, are ‘mere’ personal inconveniencas
to the owners for which there s to be no compensation,
turn their back on an urgent social probleam.

The principal judicial offendsr In this regard
b o

is People v, Symons {1580) 84 £ 2d 855. | submit that it

aeserves careful attenticn from the Commission, 1 urge



tne Commission thet tihe Symegas 'ruie’ be legi
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cohsigned to oblivion,

I nave used quotét?on marks when referring to
the Symons rule, becavue the opinion contains within its
four corners a basic contradiction which undermines its
reascning &nd creates a serious doubt as to whether there
is a clear-cut Symons rule. Moreaver, the Zeontradiction
suggests that the Supremé Court had not considered the
implications of its cpinion when it wrote Symgns.

The proposition for which Symens is frequently
ctited by condemnors, is
noise, dust, fumes, etc. This result is arrived at
supposadly because such elements of damage are said to
be a “mere infringement of the ouner's personal pleasure
or enjoyment', whereas te get compensation ""the property

b1
i

inss vaiunhle

itseif must ... be rendered in
by reason of the public use", The opinion, however,
chooses to overiock uncontroverted avidence that Mr.,

Symons! nroperty was indoeed ‘‘rendered intrinsically iess

valuzble" to fthe tune of over 20% of its value in the
337 }
"before! condition. Morzover, the above-quoted reasoning

is faliacious; is it not ovious that where residential

nroperty is subjected to conditions which infringe upon
the inhapitants’ 'persanal pleasure and enjoyment®, the
market value of -that property will plummet? To obvert

. ' - )
Polly Adler's notoricus dictum, 3 home 'is not a house. .

There is more to a home than mere cshelter from the elements,

and the market refiects it
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of the cpinion, the reader of Symong is als

with a ruie that the state is liable for its

55 presen

. Bigd o Vot Do vy e - oag b oo T
But even cover ooxing Ing apove Tauiiy preasise
tec

injuricus

activities where an adjoining private owner would

34/ ,
liable for like activites. Thus Symons contradicts
itself: surely, it is not open to question in Califoraia
that i a private owner werse o undartake on his own land
an activity giving rise to dust, noise, Tumes, vibrations

etc., .unreasonably interfering with his neighbors' use

?!"
Jf
for nuisance which is an invasion of rights in land -
. 3e/
property rights, to use the “right' lasel.
Just take a look at Roracff v. Kingsbura € >0
i1 Co. (1955) 45 € 2d 265, whare the Supreme Court finds

no difficuity at all in holding that *{usc
dirt", etc,, generated by plaintiffis nelg

compenszhle interference with property rig

s, vapers

Hoopr are a

1t appesirs to us that thes discomfort

and annoyance suffercd by pilaintifis

injury directly and proximately caused by

defendant’s Invasion of their preperty and that

-
e

such damages would naturally resqit

21/

invasion.,"

Nete well thgt when the fumes, vapors, cu

from such

¢, dirt, etc.,

come from a privete owner's land, the Court sees nothing

iperet! about them or about the "Ciscomfort and annoyenc

14

cat 1l
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-cauvsed by them. They are an "“invasion of ... property",

no ands, ifs or buts; damages 'naturally result'. How
then are fumes, dust, dirt, etc., coming from a freeway
different? What makes their impact "mere"? 1T Mr. Kornoff

became tne neighbor of a freeway instead of a cotton gin,

why would his "discemfort and annoyance" cezse to be

compensable?

Thus, we wind up with the peculiar "rule" that
wnen the State doeas the very same things as did the private
defendant in Kornoff (plus vibrations, noise, danger, atc.),
Symoas tells us that there is no lisbility, supposedly
because the State's lijability is no greater than 2 private
party's! |

The difficulty in understanding Symons is further

compecunded by the Supreme Court's more recent decision.

In Ailbers v. County of Los Angeles (1965} 52 C 2d 250,

the Court embraces the rule that where damage to private
property results from a govern&enta] pubiic works activity,
the government i{s liable regardless of whather or not a
private owner would be liable under like circumstances.

Thus, Albers rejects as superfiuous the criteria which
= 38/

Symans supposedly made controlling.

' 9/

The Supreme Court's disclaimer in Albers  where
the Court unobtrusively brushes aside the Symons standard

of governmental liability, exemplifies what Prof. Van

~H

Alstyne must have meant when he termed case law in this .

field "disorderly, Incensistent and diffuse", One cannot

evold the conclusion that Symons was buried in the Potter's

715 -
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Field o7 Albers, with only a footnote marking its passing.
Regrettably the Supreme Court failed to drive a stake

through the heart of its interred progény by an express

coverruling., Thus, we find Symons' ghost haunting the law-

L0/

The confusion in decisiconal law described above,
comes from a basic shortcoming of the cases., Although

&

r+

a wel!l daeveloped body of law

rt
O

there is in this S
of nuisance, both with regard to nuisance committed by
private persons and nuisance comnitted by governmental
entities, the courts have simply failed to take'cognizance
of this body of law when dealing with freeway condemnation
(direct or inverse) E?; an express recognition of the

concept of nulsance.

Compounding the problem is the arbitrary rule

(honored in Symons and disregarded in Albers) that a condemnor

is liabie for activities OCCuf;Ing on land taken from the
complaining_owner, but the same condemﬁﬁr may conduct the
same activities and infiict the same damage with impunity,
if such activities are conducted on land taken from others,
This rule is simple and totally Erratiénai.. if a home
adjoining a right-of-way Is subjected to a nuisance
originating from the freeway, what conceivable difference
does it make whether the source of the nuisance is twenty

4
Tfeet away (land taken Trom the owner) or twenty-five feet

o
[ g
e

away {land taken from wers)? 1t is & rule without &
reason., Would it not be more rational to use the Impact
on the neighbors as the criterion of compensability?

s
™~ 1!‘7,-.
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-constitute @ nuisance which |

Shouldn't one leave samne room for balancing the competing

interests of the danmaged owner against those of the motering
public, instead of ignoring damages to innocsnt persons by

a line arpitrarily drawn on a map?

By the time the cbjectionzble activities take

-

placé on the right-of-way, the State is the owner thereof,
and by what chain of title it acquired that ownership is
mantTestly irrelievant to the question of whether its
activities as owner of the right-of-way interfere with tne
use and enjoyment of the land of others.

A rational sclution to the above peoblems is to
recognize that when the State by building and operating a
freeway generates noise, vibrations, fumes, hazards and
the like, which unreasonably interfere with the Qse and

L2/
enjoyment of adjacent proparties,  the acts of the State

»

s amenable to legal analysis

and redress by the settled and familiar rules of nuisance

law. For a forthright and effective approach to the

problem se¢e U.S. v. Certain Properties, etc, {1966) 252 . -
red Supp 313.

proslem is amenable to solution

W

Pragmatically, th

by legislation to the effect that the perpetrator of

e
L

—
e

activ

]

es constituting a nuisance is not relieved from

Ll

ability by virtue cf its governmental status or by virtue
' : L3/
riginates from public works.

O

of the faciasthat the nulsance

Such legislation would bridge the gap between the case law
of nuisance for which the government has always been liable

~17-
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in California, and the law of [Inverse] condemnation

o
L

applied Lo freeways.

Such nuisance-oriented. legislation would not
create eny broad and nebulous aew areas of possible
liability"™., On the contrary, it would return to the
historical path of legal develepment. Whenever in the
past new miodes of transportation Impinged unreascnably upon
the rights of their neighbors, just compensation had to be

' L5/
paid to those damaged. This was the case with railroads
hs/
and electric streat cars. Compensation was h2ld to be
o ayable to the neighbors of New York's V"E1Y in the &lebrated
47/
New_York Clevated Railway csses.

When still newer modes of transportation came upon
the scene, and men in noisy machines started flying over the
heads of their neighbors, iust compensation had to be paid

L/

for the resulting damage. 1t is reassuring to cbserve

medieval notion of trespass under the usque ad coglum "
7

concent and have addressed themselves to physical realities.,

Sianificantiy, Lalifornia courts experience ro difficulty

se on condemnation damages

when [t comes to airports. Paying just compensation did

ror inhibit the rallroads, streetcars or air transportation. .

What is it then that makes a freeway so special?

=

} submit that the answer is: nothing,
g
| respectfully urge the Commission to make the

questicn of cempensation to immediate neighbors of freeways,

N}
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.an item of the highest priority on its agenda. Such

giority is deserved.

The Ethics of Power: You Pays Your Mshey

and You Gets Your Pubjic Improvement

There is one more major point which | feel must
be discussed before concluding., | am, of course, not
unaware of the fact that the construction of public

improvements costs money, and that a significant portion

" of this money must be spent compensating owners for the

takings and damagings inflicted upon them in order to acquire
tha land necessary for public improvements. | am likewise

very much aware of the line of argument which calls upon the

&

courts to construe the just compensation command of the

constitutions strictly and narrowly against the owner,

It is said that unless the courts do that, “an embargo upon

eation of new and desirable roadsY will descend upon

While that assertion has found its way into some
opinions, it has most recently been expressly rejected by
the Supreme Court after_explicitconsideration.iﬂ Aﬁd
rightiy so. For that argument does not withstand either
econcmic, or constitutional, or moral scrutiny.

First, the economic standard. it is basic

economics that by reducing compensation to the damaged




_owners, not one penny is deducted from the ultimate, tctal

éost of the public project. All that heppens is that ths
burden of tha cost is redfstfibuted, and a greater portion
of the cost is forced upon the shoulders of the-landowners
who have been damaged.

It‘is this economic principle which brings'into
focus the constitutional objectidn. The theoretical socio~
political concept inherenf in the just compansation clauses
is that the cost of.public works should be evenly distri-
buted among the members of the public which benefit from
the improvement, Therefore, the constituticnal commands
of just compensation have been construed as prohibiting the
forcing of some people to bear a disproportionate share
of the cost of public improvements. This view has been L
expressly embraced both by the United States Supreme Courté_/
and the Lalifornia Supreme Court.ééf

W . the cost of such damage can better be
absorbed, and with infinitely less hardship,
by the taxpayers as a whole than bysg?e owners

of the individual parcels damaged.'"

Finally, there is-the question of justice and of
the morality implicit in that word. 1t must never be for-
gotten that the constitutions command that just compensation
e paid. The framers were naot satisfied witﬁ merely re-
quirfng neompensation” which strictly speaking would have
been sufficient, és neompensation't presupposes a fultl

51/
quid pro qup for what is taken. . The word "just" was added

20



for emphasis.,

58/
"The word 'just' in the Fifth Amendment

53/

et

evokes ideas of ‘fairness' and 'equity?!,.. "
[t seems to me that one cannot, tnerefore, eﬁcape
the task of1asking: are the results of the applicatfon of
any rule of condamnation law {whether direct or inverse)
80/ .
just?
The granting or withholding of justice tests the
-morality to which our society subscribes. [ would like to
be!ieva6§hat ours is @ moral society which abhers confis-
cation;"ﬁj And | submit that confiscation does not become

~morally palatable when called by a different name, or

when "justified" on the ground that it is expensive to be

Yet we find the courts invoking the incantation

[

that not all of the damages suffered by an owner are
compensable, as a foundation for ignoring damages, Not-

withstaending the literal correctiness of that cobservation,

this is not a helpful way to deal with the problem, because
it tells us what the law isn't, rather -than what it is.
Mevertheless, this phrase can become a kind of a condemnorts

daus ex machina which can be plucked out of the blue by a

court which decidas to deny compensation for damages
acdmittedly suffered., With its aid an ownar can be economicerty
weowivyed, in the name of just compensation, Our courts

L ’

turn their eyes skyward and deplore the harshness of the

law which they, as the law's mere servants, must apply.even

21
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though they regret the unfortunate consequences., They
forget in the process that the harsh rules they explicitly
itly deplore were judicially created in the first

This is a phenomenon which forcefully brings to

" mind the words of Mr. Justice Cardozo:

“Judges march at times to pitiless conclusions
under the prod of a remcrseless logic which

is supposed to leave them no alternative, They
deplore the sacrificial rite, They perform it
nonetheless, with averted gaze, convinced as
they plunce the knife that they obey the
bidding of their office. The victim is offered
- up to the Gods of Jurisprudence on the altar

of regultarity ... |} susbact that many of these

sacrifices wbu!d nave been discovered to

be needless if a sounder ‘analysis of the

growth of law, a deeper and iruer”compre-

hension of its methods, had opened the

65/

priestly ears to the call of other voices.”

A1l the talk about logic, law, morality, and
poiicy must not obscure the fact that ultimateiy human
beings are made to suffer In the name of the fresways,

Let ‘'me illustrate.

| have récent]y become cware of the case of a
couple with six children. They Tive in a very modest two-
bedroom home., They have been unable to sell this obviously

- a2 .




inadequate dwelling, bzcause it was known for years that
the freéway was coming. As a result no real estate broker
would iist the property, and right!y so: for if he concealed
the imminence of the freeway he would be courting a lawsult
forJfraud, and if he made a disclosure to prospects, who
would buy? |

Unable to sell, the owners decided to add a room
to provide some relief for their overcrowded family., 8ut
the local municipality refused to issue a building permit.
The reason? The freeway was coming, and the house was to
be taken. Therefore, the local officials, apparently acting
on a theory that any improvements would have to be paid for
by the State when it took the house for the freeway, denied
the permit.

For over thrce years the family was thus forced

to live in the overcrowged quarters. Finally, the great
day arrived: the highwaymean came! The end of the over-
crowding was in sight, whatevar the price. But alas, the
hossannahs were premature, After trzipsing through the
house and yard countless times, the right-of-way agent
celivered the blow: the house was not Ee taken, Was the
home to be spared? Could the owners finally add on that
badly needzd roocm? Not exactly. The freeway builders, in
their infinite and unreviewable wisdeom decidad to wrap &
o ;

freeway off-ramp around the home. To accomplish this feat,.

at least half of the none-too-big hack yard is being taken.

The take line cuts diagonelly across the backyard, coming
-23- )
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within one inch of the corner of the house. 1n addition,
the house is to be desprived of street access along its
street frontage in Tront of the garage,.

Nor Is this all, The lady of the house is a
severe asthmatic. She is unable to live in a dusty en?iron-
ment. What is sﬁe to do when the air darkens with dust
inevitably rising from the construction of the freeway?
And, if she lasts that long in that house, how is she to
go on living after the ¥frecway goes into operaticn?

"Mere" inconvenience? ‘'Mere infringement of
the owner's personal pleasure or enjoyment?? '"Mere'
anything?

- What does one tell these people? Can any
right-thinking person Tace them and utter the condemnors’
disingenuous prattle about inconveniences which in our
modern society must be suffered by Tembers of the general
public as "“the prIce-of prﬁgrgss“fégf. Or do we tell
them ""Symens says ...'" and hide behind_the Supreme Courtis
skirts?

There is more at stake here than the witnessing
of an cutrage, which is bad encugh, When all is said and
aone, when tempers cooil, ard the passage of time blurs the

' be
se events, what will/the legacy of it all?

-

th

]

memory ©

Respect for government? Respect for law? Hardly. And
7 S ’ -
can you blame them?

If we can somehow closs cur eyes to such neediessly
inflicted human suffering znd speak in abstractions, then
in the final - analysis, the sconomic-constitutional issue
-2k '
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boils down to the question of whether or not our society
can aiford all the public works that we may wish for.

Unquestionably, we can afford a great deal; our surroundings

~are irrefutable evidence of our affluence. Buty as with

priQate individuals, the desire for still more affluent
surroundings does not imply that the means for fulfill}ng
the desire are readily at hand. [f a governmantal entity
cannot afford to pay for what it desires, then it is no
answer to confiscate the economic substance of innocent
neighbors, And it is also no answer to repeal or undermine
the constitutional guarantee of just compensation for
damaging.

I note Prof. Van Alstyne's statement that "even
the most affluent society cannot feasibly assume the cost of
socializing 211 of the private losses which flow from the
activities of organized gova?nment.”élf But is that not

merely another way of saying thatsociety is not affluent

erough to translate all of [ts collective aspirations into

immediate realtity, if it has to pay for what it gets? |
experience difficulty in accepting the proposition that
our society aspires to get “something for nothing".

Morecvar, if legitimate economic interests of individuals

‘are to be sacrificed in the name of “activities of organized

govarnmanf“, to prevent the reaching of the bottom of the
pusiic purse, thEE why must they be solely the interests
of the injured, neighboring property cwners? If such
sacrifices are truly indispensable to the functioning of

-25-



governaent, they should also be borne by those who benefit
from the censtruction of public works,

Conceptually, | posit a scale'of values flowing

from the creation of public works, constructed like a

thermometer, i.e., with a Hzaro!" point correspohding ﬁo
a set of econcmic values énjcyed by a local societal group
unaffected by any pﬁb]ic works, The introduction of a
public project into such a group causes_the values enjoyed by
some of its members to rise above the postulated "zero"
point, and simultaneously to depress the values enjoyed
by others into the "below zero! region,

The arguments for cdenial of compensation to
irjured adjacent neighbors (the "below zero" group) in

the name of'solvency of the public treasury, are based

. on the theory that the currently fashionable tybes of

revenues are the only source of compensatory funds. A
discussion of zlternative soirces of compensatory funds is
beyond the scope of this note. but it should be observed that
such a'theory is myopic., Usar taxes are another alternative.
Also, it has been noted that lend in the general vicinity
of pudlic works (as opposed.to residential ﬁréperty e
mediately next to public works) often fncreases in value.
For example, the owner of comnarcially exploitable land
served by a=new freeway may find himsa!é/the beneficiary
of-rapfd_apﬁreciation of his property.” 1t has been
suggested that such unearned incremang;{of value should be

taxed, &s another source of revenusas,

~P5-
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has been reduced to just that: an incantation. Wi

Thereiore, | urge that the Commission turn a
deaf ear to the governmental lamentations about the

tnreadbare public purse. {f that purse is indeed as

threadbare as suggested in condemnors' more graphic

lamentations, one should question whather the construction

&

of public works shou!d continue at the present furious

pace. And if such construction is mandatory in the face

O

f inadequate public funds (a highly doubtful premise),
then the Commission should consider new, alternative ways
of providing compensatory funds. [t seems fundamentally
wWrong to perpetuate a situation where it is said that
there are no funds to compensate the '"tdow zero" group,
WhITE'Ehe "above zaro" group enjoys its favorable position,
o ) public works.
and .the genaral public enjoys its new/ ~. It is bad
puB]ic policy for the mény to abuse the few.

! have couched the sbove discussion in tefms
favorable to the pubfic worksISudeers. | have personified
society and government zs rational and benign entities,
Generaily, in our system in the long run they tend to be., .
SBut it is a fact that when it comes to specific public

]

C cannot ba said that they are always rationaliy

-

s,

i

improvemen
pilanned and designed. It is a bitter fact that the statutory

incantation of ‘“greatest public good and least public injury®
18/
ith
“is Z_L!’

the courts preciuded from inquiry into these criteria .
the freewzy builders can do exactly as they please, no
matter what the consequences, And that includes adverse

_ 127 :
economic consequences to the public purse, In the hands

-27. .
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of the highway enginecrs rest not only technical con-

siderations, but also €normous powers with far-reaching

ethical, social and economic tonsequences, Their efforts
are - as a matter of fact - not subject to meaningful

73/
administrative supervision. And the impact of their work

is not reviewable by the courts, even where there js fraud,
badrfaith, and abusa of discretionfzg/ Since the-freeways
are often designed without a thought to the econcmic impact
on their immediate neighbors, the freeway builders should
not be heard to say that they should be able tgo escape.the

economic consequences of their own acts. They are possibly

the only government officials in fhis country with absolute,

unreviewabie power to act.zéjr As an absclute moral. minimum

our "scciety should require payment to those.damaged by

the exercise of such anrid}ed power, . i
The California Law Revié?cn Comnission can arrive -

8t a just and rational tegislative scheme of inverse

Condemnation if it gives recoghition to the principle of

constituticnally founded moraiity, that the compensation to

those damaged by the constructfon of rublic works must be

just. And justice cannot be achieved by forcing the . ;

homeowners édjacent to the freeways tc subsidize the motoring

Any intfoduction into the critéria of just

compensation of a suggestion that Justice is to bé moided

. S f

¢ the shape of the public purse, unissmines the socio-

¢s of the Constitution. The logical end of

th

eth

——

politica
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the reasoning implicit in such a suggestion, would tel]

us that where a governmental entity is poor it should be
able to take land for nothing. The logical converse of that
suggastion is equally absurd. Are we,@o accept tne propo-
sition that where a governmental entity has a lot of money,
it shouid pay for damages not suffered by the owner? The
cr?terfcn‘is what has the owner lost, and not what has the

taker gained. A fertiori it is not how much does the taker
' 6/

———

have to pay for what it géins, or how fat the taker's purse.
Perhaps the best, and certainty the most succinct
way in which the foregoing considerations were expressed, :
is found in the phrase of Mr. Justice Holmes:
“We are in danger of forgetting that a strong
desire to improve the public condition is not
enough to warrant achleving the desire by

a shorter cut than the comstitutional way of
177

paying fcr the change.”

i
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An article by Prof. Van Alstyne, based on the
first part of his study has becn published as
“"Statutory Modificaticn of anersé‘CandemnaLEon:
Tha Scope of Legislafive Power™, 19 Stanford

«Law Rev. 727.

Ven Alstyne, "A Study Relsating tc inverse

Condemnation', (hercafter cited as Ylnverse

See Reazrdon v. San Francizco (18385) 66 ¢ 482,

See Statement of Vote, Cenzral Election of

The Annual Report of Administrative Cffice of
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13,

of which 4226 were in Los Angeles County., A
condemnation case typically names several narcels
with several owners having qifferent interests in
each parcel. Some condemnors usually name as many
as 5C or more defendants in a single case. Thus,
st s séfe to say that tens of thousands of persons
annually feel the impact of condemnat ion lTawsuits
in Los Ange]es.County alone. And it must be borne

inmind that 2 vast majority of governmental land

acquisitions are made under threat of condemnation,

but withcout aﬁtua]ly filing suit.

see pp. h-5 of Commission Memorandum 57-73.

See Comment following West's Government Code §515

pp. 119-1290,

yng, "Government Tort Liability", C.E.B

¥

1954, §5.10, p.125,
See Note 15, infra.

Beitimore & PR, Co. v. Fiftn Baptist Church

(1883) 1068 US 317; 27 L Ed 739, 745,

Richards v. Washinaton Terminal Co. (i913)

233 US 548, 552-553; 58 L E¢ 1088, 1091,

!
N
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15,

15,

16,

19,

See Pecole v. Lynbar, Inc. (1967) 253 CA 2d ,

253 ACA 265,

"Just compensation is provided for by the Con-
stitution and the right to it cannot be taken

away by sﬁatute.“ Seaboard Ajirline R, Co. v, U.S,

(1523} 261 US 293, 304; &7 L Ed 664, 689,

... 'what cannot be done directly because of

constitutional restriction, cannot be accomplished

indirectly by legislation which accomplishes the

same result'...¥. Mocallen Co. v. Massachusetts

{1925} 275 US 620, 625; 73 L Ed 874, 880,

See Joslin Mfg. Co. v, Providence {1523) 262 US

668, 876-677; 67 L Ed 1187, 1175,

g (1927) 273 US 34, 42;

.
iSanto v, Pennsylvania G

tfi

71 L EQ 524, 529 {dissent).



22,

23,

2k,

26'

Pecple v, Hallner {1954) 43 ¢ 2d 715, 719

L3

1.

Cole v. Rush {1955) 45 C 24 345, 355 [9].

Van Alstyne, "lnverse Condemnation", Part 1, pp. 7*8,
And see {d,, Part 2, p.3, where current case law is

referred to as a "“muddled and disorderly array",

id., Part 2, p.10.

"o

On the other hand, when existing law tends to work
injustice or to frustrate sound considerations of
policy, departures therefrom should be readily

undertaken.”® Comnission Memorandum 57-73, p.7. -

There are, of course, cother SQec?Fic problems,
worthy of the Commissicnt's attention. However,

the Treeways in addition to giving rise to frequent
and severe problems, also exemplify much of what

is wrong with [inverse! condemnation law in its
present state, | submit that there is iittle to

be gained by attempting to pigeonhcle problems by
type of public works or governmental éctivity.

Legisiation which is sound in principle will cut

e



27,

28,

29,

30.

across many factual situations and largely obviate

the need for narroetly drawn “freeway statutes",
N"airport statutes', “drainage statutes” and the
Tike. | |

Also ses Bigart, "U.S. Road Plans Periled by

Rising Urban HastI]E;y“, New Yorls

Times, November 13,
1967, S

I am told that the inhabitants of such dwellings

are subjacted to rubber dust as a product of tire

wear, along with the usual varjety. One attribute

of the rubber dust is that it cannot be wiped off
tike ordinary household dust. Instead it adheres,

leaving black smudges.,

‘Newspapers have recently reported flaming gasoline,

cattie and ammonia., Ancg for variety, as this is
being writien, ithes media nave just revorted 38,000
pounds of hol, nolten chocolais which turmed into

solid fudge under the fire depertment's hoses.
1 -

What the subtle or long-term effects of living
next to a freeway may be, one can only guess at.
See Getze, '"Freeway Fumes May Reduce Driver Ability,

Official Says", Los Angcles Times, February 11,

1968, 5.3, reporting that in neighborhoods bordering
on urban freeways atmospheric carbon monoxide

contamination sometimes reaches levels whose

W

biological effects impair judgment,

-5
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3. 54 € 2d at 858,

32,

33,

34,

35.

36,

id. , N : .
See supe}ceded Court of Appeal Opinion: People v,

Symons (1960) 5 Cal Rptr 808, 811-812.

54 C 2d at 861852 [7].

NOISE AND VIBRATIONS: Gelfand v.°0'Raver (1948)

33 € 2d 218; Wilms v. Hand (1951) 101 €A 2d 811;

McNeil v, Reddington (1944) 67 ca 2d 315; Fendley v,

City of Anaheim (1930) 110 C4 731.

BUST, SOOT, AND FUMES: Kornoff wv. Kingsburg
Cotton Qi1 Co. {1955) 45 ¢ 24 265; Dauberman v,

Grant-{1926) 198 ¢ 586;'wade v, Campell {1952)

200 CA 2d 54; Centoni v, Ingalls (1931) 112 CA

192; Willjans v, Bluehird Laundry Co. (1827} 85

CA 388; Mclintosh v, Brimmer (1924) 68 CA 770.

SMELL:  Jghnson v, V.D. Reduction €o. (1917)

175 C 63; Carter v. Johnson (1982} 209 CA 2d 589;

Cook v, Hatcher (1932) 121 CA 298,

See Prosser, "Private Action for Public Nuisance",

52 Virginis Law Rev., 937, at 397-998 (1965).
k5 € 2d at 272 {4]. Also see 45.C 2d st 273-275 [7].

mMﬂia -



42,

Compare Symons, 54 € 24 at 861-8s2, with Albers
62 C 2d at 259, and 252, footnote 3. '

62 C 24 at 282, footnote 3.

See People v, Presley (19566) 239 CA 2d 309, and People v.-
‘Elsrore {1554) 229 A 24 810, _ '
€ven greater concern is Svmons'! extreme and

wholly unwarranted impact on the question of
what constitutes compensable impairment of
access - a question beyond ‘the scope of this

note, but one worthy of the Commission's attention.

This gap in judicial abpiication of the nuisance
doctrine apparently obtains enly with respect to
freeways. Other damaging government activities
have besn dealt with by épp!yiqg nuisance law,
See Van Alstyne, ”!nve;se Condemnation®, Part 1|
p.18, and cases cited therein. Also see notes
12 and 13, supra, and néte'h& infra, ané.the

associated discussion.

While private homes are emotionally most-apﬁea!ing;
olher devastaeting situations should not be over-
Tooked, For example, our office represents a
manufécturer of precision Space-age components

which must be assembled in totally dust-free Yclean
rooms?, The‘prcduct i$ so vulnerable to airborne _

contaminants that in spite of elsborate air filtration,

— | j;?‘!
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43,

L,

o+

the n uk ‘J: . i
umsers ¢f rejects ncreQSQ muasurang when a

nearby farmer plows his field, g freeway is now

coming ~ right next door,
See Mandelker,

‘I . . ‘. . . -
lnve:se Condemﬂatxon: The_ﬁonstatutsonal

Limits of Public Res;ors:b:’aty“ 1966 Wise, Law
Rev, 3, 29. -

As early as 1884, this principle was so well

established that In Bloon v. fity and County

of San Francisco, 64 C 503, the Supreme Court dis-

posed of & claim of governmental nonliability for
a

nuisance in/bricf per curiam opinion. In 1885,

the Supreme Court declared that legisiation pur-
porting to authorize the creation of a nuisance
by the goverament was null under the state con- }

stitution, Coniff v, City and County of San

Francisco, 67 C &5, 49. The principle of govera-
mental liability for nuisance nas been upheld in

many other cases: Lind v. San Luls Obispo {185G)

103 € 340, 343; Peterson v. Santa Rose {1897) 1

C 387; Adams v. Modesto (1501) 131 € 501, 502-503;

Richardson v, Eureka (18%2) 96 C L&3; Phillios v.

Pasadena {1945) 27 € 2d 104, 105; tulloy V. Sharp
Park Sanitary District {(1957) 154 CA 2d 720, 728;
Hassell v. San Francisco {1938) 11 C 2d 168, 171;

i

People v. Genn-Colusa Irrigation Dist. {1932) ;

127 CA 30, 36; Eright v. East Side Mosquito




Abatement Dist. (I353) 168 CA 2d 7, 11-12; Behn w.
Santa Cruz County (1859) 172 CA 2d 697, 711. As

the Supreme Court put it in surveying the area of
governmental liability of.pre-Hﬁskopﬁ days; "Fqnally,
there is governmental liability for nuisances even |
wheére they invelve governmental activity', Muskonf

v. Corning Hospital Dist. {1961} 55 C 24 211, 219,

—

A.fortiori, that liebitity is no less after the
death cf sovereign imaunity. See yan Alstyne,

“"California Government Tort Liability", CEB

(1954) §1.20, pp. 21-22.

Baltimore & P.R. Co. v. Fifth Baptist Church,
108 U S 317; 27 L Ed 739,

-

Fairchild v, Oakland ete, Ry. {1317} 176 ¢ 592,

Story v. New York Eiev. R, Co. (1882) 30 Ny 122,

Lahr v, Metropolitan Elev. R Co. {1887) 10k Ny

268. In this connection jt is useful to bear in
mind that the various electric urban railways served

the same function in their day as freeways serve

>

today. See Faus v, Los Angeles (1967) 67 C 2d

67 AC 350, 359 [3a].

U.S. Y. Causby (1945) 328 US 256; 90 L Ed 1206,

See Martin v. Port of Seattle (1964) 391 P 2d 540,

b T 9“‘



50.

5}.7

Fresno v. Hedstrom {1951} 103 CA 2d 453; Sneed v.

Céunty of Riverside {1963) 218 CA 2d 205, Also
note that when that ju&icia]1y~cfeated everyman -
the private owner conductiﬁg a nuisance on his own
land, by whose liability we supposedly measure the
state's liability - funs an objectionable airport,
the courts find no difficulty in giving him short

shrift at the behest of aggrieved neighbors.

Anderson v. Souza (1952) 38 C 24 B25, 839-B41 [15) .

And even where a non-enjoinable, public service

“type of operation is involved, the right to recover

damages is expressly preserved to adjacent owners

subjected to the nuisance., Loma Portal Civic Club

v. American Airlines (1984) 61 C 2d 582, 591,

People v, Symons, supra, 54 € 2d at B62..

This colorfui judicia] eXpression pafes when

placed next to the Jeremiads of condemncrs. |

am currently involved In an inverse cosdemnation

case in which the State has solemniy informed the
f

court that if the court allows compensation to

—r

ted

rt

dini y damaged neighbors of a freeway, the

m

y

1

(%]
-+

T
L

——

e v

]
{i

C

)

be forced to close “many existing road

-+
o

rather than "pay tribute”, '”Urban se}f-strangulation”
was darkly predictec, and the end of urban civili-
zation® Foreéhadowed. i submit thet the Tact that

an agency of this enlightenad state feels free to
peddle such utter fatuity to the courts should of

itself be cause for concern to tha Cosmission when

it exanines inverss condesnation law.
L - !;’“;m
f-h"
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- 52,

53.

5k,

55.

See Albers v, County of los Angeles, supra, 62 C 2d
at 262, ‘

A member of the public assumas his proper share of
the cost of public improvements when he pays his
taxes. See Louisviile cte, Bank v, Radford (1935)

295 US 555, 602; 79 L Ed 1593, 1611.

Armstrong v. U.S. (1960} 264 US &0, 49; 4 L Ed 24 -
1554, 1561, '

Clement v, State Reclamation Board (1950) 35 C 2d

628, &l1,.

Albers v. County of Los Angeles, supra, 62 € 2d .

at 263. Note that this -is the same policy
principlie found in Tftigation among private
parties: where an instrumentality which is the
cause of damage, generally constitutes a benefit
to scrmedne, the economic burden is spread among
th¢se who benefit from the cause of the injury.
This is the case In defective prc&hct Tiability

{Greenman v. Yuba Power Products (1953) 53 ¢ 24

57}, medical malpractice {Clark v, Gibbons {19567)

66 C 2d____, 66 AC 409, 429), the exercise of
constftutionai!y orotected Treedom of ﬁhe press
trs (1967) __US__, 18
L Edr2d 1G9§;T§Q$}, and in the field of eéuitab}e

(Curtis Publ, Co. v, B

i

tiens {Pacific Readw Cut Hom

1

s v, fitle Insurance

& Trust Co. {1922} 218 C L4y, bs2),

- J;‘)‘,‘.



57,

55,

60,

61,

“comepen-sa'tion, .,. that thch is g}ven as an
équi§a}ent.for...loss”..

“"com'pen-sate, ... to give equal va!ué to,..'"

Weoster's New 20th Century Dictionary {Unabridged),rl

2nd £d., p.370,

The "just compensation" command of the Fifth Amend-
ment is, of course, binding on the states t%rough

the due process clause of the 14th, as a constitutional
guerantee of a "fundamental nature', (See Gideon v.

Wainwright (1963) 372 US 335, 341-342; 9 L Ed 2d 799,

803-80L}, Indeed, the case so holding was the first

instance of the incorporation doctrine (Chicago B, &

Q0. R, Co., v. Chicago (iB97) 166 US 225, 238-239;
k1 L Ed 979; $B5); it wes explicitly embraced by

CaliTornia decisions {See Marin Municipal Water

District v. Marin etc, Water Co. (1918} 178 ¢ 208,

IBIJ})-

J.5, v, Virginia P & E Co. (1981} 365 US 624, 631,

E L Ed 2d 838, 8is,

See Pecple v, Lynbar, Inc. (1967) 252 CA 24

253 ACA 9683, 978 and 981; U.S, v. Citrus Valley

Farms, Inc. (1965, 9th Cir.) 350 F 2d 683, 688,

L
P

See U,8. v. Cors (1948} 337 US 325, 332; 92 L &d

b



T 62,

63,

&k,

65.

L

65,

"...it is obvious that vindication of conceded
constitutional rights cannot be made dependent

upon any theory that it is. less expensive _to deny

than to afford them." Watson v. Memphis (1963)
373 US 526, 537; 10 L £d 2d 529, 539. |

| once had a judge say to me: "] know, it's very
unjust to your client, but that's all shke can

get as just compensation',

‘For example: *... but it is not for us to change

the established law"., Los Gatos v. Sund (1965)

234 CA 2d 24, 28,

Cardozo, “The Growth of the Law", p. 66, Yale

University Press, 1924,

Having heard this trite plstitude ad nauseam,
I must recerd here my observation that those
who habltually lintone it, get to enjoy the

progress without having to pay the price.

Ven Alstyne, "Inverse Condemnation' Part 2, p.3.
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71.
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Typically, this OCCUtS

winds up near an

where undeveloped land

interchange, or where a whole

suburban area is connected to the city and thus

becomes suitable for commercial sucdivision. For

an illuminating exampie of such phenomeana, see

Jordan,

133 Nationa! Geogqraphic,

"Our Growing Interstate Highway System!,

i85, 210-214, (Feb, 1358)

Similar schemes have been experi manted with in

Britain., Sea Handaiker

in Areas of Rezpid Urban Expansion,

_Rev. 734 (i385),

"Controlling Land Ua}ues

12 UCLA Law

People v, Chevalier (1959) 52 ¢ 24 299. It :is worthy

of ncte that other jurj
statutory criterion of

least public irijury

caningtul, with

sdictions have mada the
greatest public good and

direct and

favorable eccnomic consequences to the state, albeit

achieved gver the state

Highway Comnmissi 0N v. Ba

‘s objections, eC State
niclzon (1385) i46 Mont 533,

LO2 P 24 L3, 1 canrot

resist - Goserving that Montana's

big sky did not fal] foilowzng Xznielson's holding

law rather than

0

they obeved the e
F

Feople w. Chevalier,

See People v, Kvrin {19

ACA 308, 318-319.

supra,

reguired to obey the

merely being required to say that

52 € 2d at 307,

367) 256 CA 24 — ., 258

raa



73.

7k

R T

See Houghteling, "Confessions of a ng“way Commissi oner

legitimate governmental purpose.

Cry California, Spr ng 1966, p.29. o 5f?
People v, Chevalier, supra 52 C 2d at 307 {71.
In this connection 1 also experience ifficulty in

perceiving how @ garte blanche for governmental -
"fraud, bad faith and abuse of discretion® can be
mads compatible with the fundamental notion of "J

fairness embodied in the Constitution, or serve any

The enormity of the power vested iﬁ the Californie

Highway Commission is breought into sh?rp focus when
one bears in mind that the acts of the PrLsiﬁent of !
the United States to avert a national catastiroohe

in a wartime emcrgency gfg_Judlc:aIly reviewable.

See Youngstown Sheet & Tube Co. V. Sawyer (1952) o

343 US 579; $6 L Ed i153. {To say nmothing of our
own Governor purporting to sct in defense of the

fisc. Ses Morris v, Williams (1957} 57 AC 75E).

incredibly, the wast, unchackad sower bestowed on

the ‘Highway Commission is largely uncxercised by

those to whom it has been entrusted., Instead, it
appears to have been usurped by-those whom the

Hi ghway Commission i5 supposed Lo SLQ vise, This
ha¥sh judament has been candidly expressed by a ngﬂway

Commissioner: "What actyally exists is & condition

~mates run the asylum,..," Houghteling,
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op. cit., p.25. (italics, the author's). | urgently

commend Mr. houghteling's article in its entirety to
the reader - it provides an insight into the ways in
which the Highway 'Commission oparateé, whicn can

only be described as frightening,

See Boston Chamber of Commerce v. Boston (1910)

217 US 189, 195; 5k L £d 725, 727,

Pennsylvania Coal Co. v. Mahon (1922) 260 US 393,

k16; 87 L Ed 322, 325,
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